conduct, as “any person, firm, partnership, corporation or other legal business
entity who or which exports into this State . . . any alcoholic liquors for sale to
Illinois licensed foreign importers or importing distributors”). Id. § 95.29. The
NRD license allowed its holder “to ship alcoholic liquor into this State from any
point outside of this State, and to sell such alcoholic liquor to Illinois licensed
foreign importers and importing distributors and to no one else in this State.”
Id. § 115.

The amendment did not add Brewers or NRDs to the list of
manufacturers that were prohibited from performing the distributor function.
Id. 1 121.

In 1984, the General Assembly added language to clarify that NRDs
could “warehouse” alcoholic liquor. Ill. Rev. Stat. ch. 43, 115 (1984) (“A non-
resident dealer's license shall permit such licensee to ship into and warehouse
alcoholic liquor into [sic] this State . . . .”) (emphasis added). Thus, an NRD was
permitted to engage in some of the same conduct that was otherwise used to
define a “distributor,” namely to warehouse alcoholic liquor. Id. Y 115, 95.15.
The definition of distributor was conformed to these changes. Id. § 95.15
(“Distributor’ means any person, other than a manufacturer or non-resident
dealer licensed under this Act, who is engaged in this State in purchasing,
storing, possessing or warehousing any alcoholic liquors for resale or reselling

at wholesale, whether within or without this State.”) (emphasis added).
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F. The ILCC issues distributors licenses to brewers including AB Inc.
after 1982.

The ILCC continued to license out-of-state brewers, including AB Inc., to
perform the distribution function in Illinois after 1982. (A22, A74-76, A163-64
99 5, 6, 10.) Each year during the period from 1982 through 2005, the ILCC
issued to AB Inc. in its own name one or more Distributor’s and Importing
Distributor’s Licenses. (A164 | 10.) During this time period, the ILCC issued
distributors licenses to out-of-state brewers other than AB Inc., such as Miller
Brewing Company. (A19-22, A74-76.)

During much of the period from 1982 through the present, the ILCC also
issued Distributor’s and Importing Distributor’s Licenses to one or more
affiliates of AB Inc. (A164 § 10.)

G. The Associated Beer Distributors of Illinois is unsuccessful in its

attempt to amend the Liquor Control Act to prevent brewers from
owning or operating Illinois distributors.

In 1999, the Associated Beer Distributors of Illinois (“ABDI”) caused the
introduction of a bill in the Illinois General Assembly to attempt to amend the
Liquor Control Act to preclude Brewers and NRDs from owning or operating a
distributor. (A132-33.) The proposed legislation would have amended Section
5/6-4(a) (formerly, § 121) of the Liquor Control Act to include Brewers and
NRDs in its list of alcohol manufacturers that are prohibited from holding
Distributor’s and Importing Distributor’s Licenses either directly or through
affiliate ownership. (A176-81.) After encountering opposition from AB Inc., the

bill was withdrawn and the law did not change. (A133-34.)
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ABDI describes itself as the “state membership organization of the beer
wholesaling industry in Illinois representing over 60 licensed Illinois beer
distributors.” (Docket No. 81 at 2.) ABDI, which is located in Springfield,
[llinois, also describes that it “advocates value in the three-tier regulatory
system by being the unified voice for beer distributors on legislation and

regulation.” See ABDI website, http://www.abdi.org/ (last visited Jan. 16,

2011).

In 2000, for reasons not set forth in the record, the ILCC purports to
have issued Trade Practice Policy (“TPP”) 39, “which changed the direction of
the Commission and reasserted the law that required NRDs and distributors to
retain separate ownership.” (A22.) Although the Commission has authority to
promulgate rules and regulations under the Act, 235 ILCS 5/3-12(a)(2), 3-
12(a)(10), the TPPs are merely notifications of ILCC “interpretation” and are not
adopted according to formal rulemaking procedures and do not have the force

of law. See, e.g., ILCC website at http://www.state.il.us/lcc/TPPreview.asp

(last visited Jan. 16, 2011).

Subsequent to ABDI causing its proposed legislation to be withdrawn
and the purported issuance of TPP 39, the ILCC continued to annually issue
Distributor’s and Importing Distributor’s Licenses to AB Inc. and its affiliates.
(A22, A163-64 {1 5, 6, 10))

H. In 2005, AB Inc. and the Soave Entities form CITY Beverage, an
Illinois distributor, with AB Inc. maintaining a 30% interest.

In 2005, AB Inc. entered into an agreement with the Soave Entities that

formed the CITY Beverage entity as the parent company of CITY Bloomington,
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CITY Chicago, and CITY Markham. (A163 § 5.) These CITY Beverage entities
distribute AB Inc.’s beer in certain areas of Illinois. (A3 § 7.) WEDCO
maintained a 30 percent ownership interest in CITY Beverage and the Soave
Entities owned a 70 percent interest in CITY Beverage. (A163 q 5.) From 2005
through the present, the ILCC has issued to CITY Bloomington, CITY Chicago,
and CITY Markham, in various names, Illinois Distributor’s and Importing
Distributor’s Licenses. (A163 § 6.) Thus, from 2005 through the present, AB
Inc. affiliate WEDCO has maintained an ownership interest in CITY Beverage,
which has held Distributor’s and Importing Distributor’s Licenses on an
annual basis. (A163 Y 5, 6.)

I. The General Assembly responds to Granholm and extends the in-
state benefit.

In 2007, after the Supreme Court issued its decision in Granholm, 544
U.S. at 487, which confirmed that the “regulation of alcohol is limited by the
nondiscrimination principle of the Commerce Clause,” the Illinois General
Assembly amended a particular aspect of the Liquor Control Act to conform to
the Granholm decision. The General Assembly “authorizjed] direct shipment of
wine by an out-of-state maker of wine on the same basis permitted an in-state
maker of wine. . . .” 235 ILCS 5/6-29(a)(1) (2007) (noting that the “intent” of the
section is to be “in conformance with the United States Supreme Court decision

decided on May 16, 2005 in Granholm v. Hearld.” [sic]).2

2 Rather than banning all direct wine shipments to consumers, Illinois replaced a
reciprocal direct shipping provision with a winery-shipper licensing provision that
applies equally to in-state and out-of-state wineries. See 235 ILCS 5/6-29(a)(1).
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J. On unconstitutional grounds, the ILCC blocks AB Inc.’s acquisition
of the 70% interest in CITY Beverage that it does not already own.

In December 2009, WEDCO reached an agreement with the Soave
Entities to purchase the 70 percent interest in CITY Beverage that WEDCO did
not already own (the “Transaction”). (A167 9 20.) The Transaction was
scheduled to close on February 12, 2010. (A167 § 20.) On January 6, 2010, AB
Inc. and WEDCO notified the ILCC that WEDCO planned to purchase a
wholesaler in Illinois and on January 27, 2010, informed the ILCC that
WEDCO would acquire the interest in CITY Beverage that it did not already
own. (A167 § 21.) During this period, representatives of AB Inc. and WEDCO
had over a dozen contacts with representatives of the ILCC to discuss and
provide them with information about the transaction. (Id.) At no time during
the course of these discussions and conversations did representatives of the
ILCC state that WEDCO’s acquisition of any wholesaler, or specifically of CITY
Beverage, would violate the Liquor Control Acf. (Id.)

As of February 11, 2010, the parties to the transaction had complied
with virtually all preconditions in preparation for the February 12 closing.
(A167 g 22.) For example, all material closing documents were prepared, funds
were readied for wire transfer to the Soave Entities, AB Inc. already had
enrolled all of the CITY Beverage employees in its benefits plans, and AB Inc.
had arranged to transition the business to AB Inc.’s IT systems immediately
after the closing. (A3 'H 10,

On February 11, 2010, at 4:29 PM, legal counsel for the ILCC e-mailed to

a representative of AB Inc., a letter from defendant Haymaker stating that it
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would be unlawful for WEDCO to consummate the acquisition of CITY
Beverage. (A9-11, A167-68 q 23.) Under defendants’ interpretation of the
Liquor Control Act set forth in defendant Haymaker’s February 11 letter, an
out-of-state beer producer (or an affiliate) is ineligible to hold Distributor’s and
Importing Distributor’s Licenses, and thus is prohibited from owning or
operating an Illinois distributor. (A110-11, A165 § 15.) According to defendants,
the Liquor Cbntrol Act’s prohibition against out-of-state brewers distributing
beer is necessitated by Illinois’ three-tier system, which they contend requires
separation of ownership between brewers, distributors, and retailers of beer.
(A18-19, A60.) Defendants, however, acknowledged that in-state beer
producers are entitled to hold Distributor’s and Importing Distributor’s
Licenses. (A18, A165 9§ 13-14.) Thus, under defendants’ interpretation of the
Liquor Control Act, in-state brewers are permitted to perform the distributor
function in Illinois, while out-of-state brewers are precluded from doing the
same. (A165 q 13))

After receipt of defendant Haymaker’s February 11 letter, AB Inc. and
WEDCO postponed the closing of the transaction because of the prospect of
concluding a transaction that would be rendered essentially worthless. (All,
A23)

On March 2, 2010, the ILCC held a Special Session on the question of
whether out-of-state brewers may perform the distribution function. (A15-16.)
In connection with the Special Session, plaintiffs demonstrated that the Liquor

Control Act has permitted all brewers, both out-of-state and in-state, to own
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and operate a distributor, and also that defendants’ interpretation of the Liquor
Control Act violates the Commerce Clause. (See generally, A25-57.) At the
Special Session, various economic actors, including ABDI and MillerCoors,
urged the ILCC to rule that the Liquor Control Act does not permit out-of-state
brewers to own and operate a distributor, despite that the statute permits in-
state brewers to do so. (A111-13, A132-37; see also A111-30.)

As the product of the Special Session, on March 10, 2010, the ILCC
issued a Declaratory Ruling, which stated that it would be unlawful for
WEDCO to acquire CITY Beverage because out-of-state brewers may not
“possess[] an ownership interest in a licensed Illinois distributor” under the
Liquor Control Act. (A59-60.) The Declaratory Ruling also permits WEDCO to
retain its current minority interest in CITY Beverage due to the “history and
facts surrounding this case.” (A60-61, A168 9 26.) On March 10, 2010, the
same day that the ILCC issued the Declaratory Ruling, plaintiffs commenced
this action. (A62; Docket No. 1.)

Currently, at least three in-state brewers hold Distributor’s Licenses,
including Argus Brewery (“Argus”), Big Muddy Brewing (“Big Muddy”), and
Goose Island Beer Co. (A159 ¥ 5.) Argus and Big Muddy currently distribute

beer directly to retailers. (Id.)
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SUMMARY OF ARGUMENT

This case is about whether a federal court can remedy a violation of the
United States Constitution by looking to the law, or, instead, is compelled when
fashioning a remedy to accept the lawless views of the state actors who
committed the violation in the first place.

The facts of the case are stunning. Since its inception in 1934, the
Illinois Liquor Control Act has allowed brewers of beer to engage in wholesale
distribution in Illinois. The General Assembly has over the years amended the
Act to affirmatively shape this right, and the plain language of the law and its
history leave no doubt that the General Assembly intended for brewers to be
able to act as distributors. Consistent with the law, for nearly 30 years the
ILCC granted AB Inc. distributors licenses which allowed AB Inc. to own and
operate beer distributors in Illinois. The ILCC also granted distributors licenses
to other brewers.

In 2005, AB Ihc. and Soave formed CITY Beverage, with AB Inc.
contributing its existing distributor operations and maintaining a 30%
ownership interest in the new company. The ILCC granted CITY Beverage
distributors licenses from then to the present, and over that time CITY
Beverage has operated as one of the largest beer distributors in Illinois. In 2010,
AB Inc. was set to acquire the remaining 70% ownership interest in CITY
Beverage.

The ILCC intervened to block the transaction. They did so (encouraged

by various economic actors) based on a conjured up interpretation of the
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Liquor Control Act and declared that out-of-state brewers were not permitted to
own an interest in an Illinois beer distributor. Whatever their reasons, there is
no question that the ILCC’s actions were contrary to the plain language of the
Liquor Control Act, and literally decades of history, custom, and practice. There
is also no question that their actions violated the United States Constitution.
Having so advised the ILCC to no avail, AB Inc. brought this case seeking swift
justice.

The district court confirmed that the ILCC’s actions violated the
Commerce Clause by discriminating against out-of-state brewers. Guided by
the Supreme Court, which has instructed that in cases of discrimination
“ordinarily extension, rather than nullification, is the proper course,” the
district court was required to fashion a remedy consistent with the intent of the
Illinois General Assembly. But, instead, the district court fashioned a remedy
consistent with the goals of the ILCC and its supporters, and “nullified” the
right of all brewers under the law, in-state and out-of-state, to own or operate a
distributor in Illinois.

This appeal is straightforward. The district court’s nullification remedy is
premised on a significant error of law: the district court believed that in
determining the intent of the legislature under Heckler it was required to give
“controlling weight” to the ILCC’s views on the Liquor Control Act, and to
otherwise defer to what the ILCC said about Illinois law. Thus, instead of
independently examining the law and its application over time, which show

without question that all brewers have been able to own or operate a
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III. The District Court Erred in Measuring the Intensity of Illinois’
Commitment to the Residual Policy and Potential Disruption to the
Statutory Scheme.

After accepting defendants’ view that the Liquor Control Act prohibits
out-of-state brewers from distributing beer, the district court determined that it
was “left without any clear direction on how the General Assembly would
address the specific matter before the Court,” and thus “turnfed] to ‘the
intensity of the commitment to the residual policy’ and ‘the degree of potential
disruption of the statutory scheme.” (SA at 32.) This “minimum damage”
analysis is strained and artificial becausé the unconstitutional discrimination
at issue in this litigation was the product of a fictional statutory scheme
promulgated by defendants—a statute that bars out-of-state brewers from
owning or operating an Illinois distributor—rather than the Liquor Control Act,
which permits as much. Not surprisingly, the district court encountered
difficulty in making sense of the components to this mythical statutory scheme
and the “residual policy” left after eliminating the discrimination that the
General Assembly never authorized.

However, even accepting that the court was forced to adopt defendants’
view that the Liquor Control Act prohibits out-of-state brewers from owning or
operating an Illinois distributor, numerous factual errors and errors in
statutory interpretation underpin the court’s conclusion that in that event, the
“Intensity of commitment to the residual policy’ and ‘the degree of potential

»” o«

disruption of the statutory scheme” “strongly” point to imposition of the

nullification remedy. (SA at 33.) In fact, the court’s analysis, if performed
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correctly, should have led it to exactly the opposite conclusion—extension is
the only remedy consistent with the intent of the General Assembly.

The district court concluded that three separate considerations favor
nullifying, rather than extending, the in-state benefit. (SA at 33.) As explained
in more detail herein, each of the three considerations of the court’s conclusion
are the product of either errors of law or reliance on clearly erroneous factual
findings. In addition, the court erred by declining to consider in its “minimum
damage” analysis that, after the Supreme Court decided Granholm, the Illinois
General Assembly amended the Liquor Control Act to conform to the Granholm
decision certain direct shipment provisions relating to wine by extending the
in-state distribution right.

i. The district court’s conclusions about the General Assembly’s

commitment to permitting in-state brewers to distribute beer are
premised on errors of law.

The court’s first consideration was its conclusion that the General
Assembly’s “‘commitment’ to the ‘residual policy’ of permitting in-state brewers
to self-distribute is of short duration,” based on a belief that the in-state
privilege originated in “June 2009.” (SA at 33.) The court reasoned that when
the long history of Illinois’ “three-tier system” is compared to the recent ability
of in-state brewers to distribute beer, Illinois’ commitment to permitting in-
state brewers to distribute beer “cannot fairly be characterized as deep or
lasting.” (Id. at 33.) In determining that Illinois only recently has permitted in-
state brewers to distribute beer, the court credits in-state brewers’ distribution

right as the product of the ILCC’s recent interpretation. (Id. at 33-34 (“Indeed,
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by its own admission, the Commission’s current interpretation of the relevant
provisions of the Act was adopted only recently.”).) The court further noted that
only three “small” brewers presently hold Distributor’s Licenses. (Id.)

The court’s analysis is flawed as a matter of statutory interpretation.
Rather than the product of a “recent” interpretation by defendants, there is no
dispute in this case that the Liquor Control Act has permitted in-state brewers
to distribute beer for over 70 years, since 1934. 1934 Act Art. V § 1 (a). (“A
manufacturers license shall allow the manufacture, storage, and wholesale
distribution and sale of alcoholic liquors to licensees in this State and to
persons without the State, as may be permitted by law.”); 235 ILCS 5/5-1(a).
(“A Brewer may make sales and deliveries of beer . . . to retailers.”). Defendants
even acknowledge that the Liquor Control Act is unambiguous in its provision
permitting in-state brewers to distribute beer, stating:

Therefore, the Act leaves no ambiguity in this specific case
allowing common ownership across two tier levels.

(A18; see also Al13; A156-57 (formal opinion of Attorney General stating all
brewers may hold Distributor’s and Importing Distributor’s Licenses).) Indeed,
according to defendants, the 1982 amendment barred out-of-state brewers
from distributing beer, but preserved in-state brewers’ right to do so. (A19.)

The district court, however, premised its nullification remedy on exactly
the opposite reading of the Liquor Control Act—that the Liquor Control Act has
only permitted in-state brewers to distribute for a “short duration,” since June
2009. (SA33.) The court’s confusion as to the supposed “short duration” of in-

state brewers’ ability to distribute beer under the Liquor Control Act is a
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fundamental error that led the court to nullify an “unambiguous” (to use
defendants’ description) expression of the General Assembly’s intent to permit
in-state brewers to distribute beer.

Moreover, the court’s reference to the fact that only three “small” brewers
currently take advantage of the law was irrelevant to the purely statutory
question of the General Assembly’s commitment to permitting in-state brewers
to distribute beer. (SA33.) The district court even recognized as much in the
constitutional adjudication portion of its opinion. (See SA25 (“This argument
fails to address the fact that the Liquor Control Act permits all in-state brewers
to hold Distributor’s and Importing Distributor’s Licenses, not just small in-
state brewers . . . .”) (emphasis in original).)> Moreover, even if it was a relevant
consideration, there is no record evidence about how long in-state brewers
have taken advantage of this distribution opportunity and how many did so
prior to the three that currently hold Distributor’s Licenses. Thus, reference to
the in-state brewers that currently distribute beer is uninformative and was in

€rror.

5 The district court also incorrectly understood defendants’ counsel to represent that only
three in-state brewers currently own or operate a distributor. For example, the public
records available on the ILCC’s website, of which this Court may take judicial notice, Palay
v. United States, 349 F.3d 418, 425 n.5 (7th Cir. 2003} (court may take judicial notice of
matters of public record); Denius v. Dunlap, 330 F.3d 919, 926 (7th Cir. 2003), indicate that
in-state brewer Two Brothers Brewing Company has common ownership with a distributor,
Windy City Distribution Company. State of Illinois Liquor Control Commission, License
Locator, http://www.state.il.us/lcc/tdg.asp (last visited Jan. 16, 2011). Windy City
Distribution Company represents that it distributes beer for 35 craft brewers. See Windy
City Distribution website, http://www.windycitydistribution.com/ (last visited Jan. 16,
2011).
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These errors of law in construing the Liquor Control Act were
fundamental to the court’s nullification of the provisions of the Liquor Control
Act permitting in-state brewers to distribute beer. The district court’s error of
law in construing the Liquor Control Act requires reversal and imposition of the
extension remedy.

ii. The district court committed an error of law and relied upon an
erroneous factual finding in determining that nullification would
keep “intact most of the three-tier system” and prevent expansion

beyond the “three licenses the Commission has granted in the past
fifteen months.”

In the second consideration of its “minimum damage” analysis, the
district court balanced in-state brewers’ “recent” right to distribute beer against
preservation of Illinois’ “three-tier system” and the possibility of expanding the
“exception” for in-state brewers to out-of-state brewers. (SA34.) The
components to the court’s balancing test all are the product of errors of
statutory interpretation or erroneous factual findings.

First, the district court’s starting point is that the Liquor Control Act only
“recently” permitted in-state brewers to distribute. The district court thus
repeats its misunderstanding of Illinois law—as explained supra Arg. IIl.i—
because under both sides’ interpretation of Illinois law it is incorrect that the
in-state distribution policy is “recent.” (See id.)

Second, the district court’s analysis is premised on the notion that
Illinois’ three-tier system expresses an overarching restriction against common
ownership between alcohol manufacturers and distributors, and thus

prohibiting brewers from distributing beer keeps “intact most of the three-tier
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system.” (SA34.) As explained supra Arg. ILiii, this notion is drawn from thin
air. The Liquor Control Act does not contain any prohibition against brewers
also performing the distributor function like it does for winemakers and
distillers. 235 ILCS 5/6-4(a). If the invocation of the label “three tier system”
automatically implies a “strict separation” between the tiers, then the General
Assembly’s work in creating Section 5/6-4(a) is rendered meaningless. Indeed,
the central issue in this case is that the Liquor Control Act affirmatively
permits in—stat¢ brewers to act as distributors, which results in discriminatory
treatment of out-of-state brewers under defendants’ interpretation of the
statute. Thus, as to brewers, the purported strict separation between producer
and distributor in the Liquor Control Act is illusory. The district court, however,
appears to accept defendants’ unsupported view of Illinois’ three-tier system as
necessarily correct, without meaningful explanation. (SA34.)

In addition, the court indicates that the nullification remedy can be
accomplished “simply by striking” the language affirmatively permitting
brewers to distribute beer. (SA34.) The court, however, misunderstands the
Liquor Control Act. To prohibit brewers from owning and operating distributors,
the court would also have to undertake a far more intrusive change to the
statute—it would have to add brewers to the list of manufacturers in 235 ILCS
5/6-4(a), that are prohibited from holding Distributor’s and Importing
Distributor’s Licenses. By contrast, the extension remedy would require no

change to the Liquor Control Act.
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Third, the district court concluded that extension of the in-state benefit
would “significantly expand the exception far beyond the three licenses that the
Commission has granted in the past fifteen months and concessions (or
‘mistakes’) that the commission has made to Anheuser-Busch-affiliated entities
since 1982.” (SA34.) This conclusion is itself an error of law because it is
contrary to the fact that the Liquor Control Act permits all in-state brewers to
distribute beer, regardless of size and that the size and number of in-state
brewers that currently are licensed to distribute beer is irrelevant to the scope
of that legislative benefit. There is no indication in the statute (or otherwise in
the record) that the General Assembly is biased against large brewers or
against a large number.of brewers distributing beer in Illinois. The court even
recognized the fallacy of its own conclusion when adjudicating the
constitutional issue in this case. (SA25.) In rejecting the contention that “AB
Inc.’s ‘size and significant market presence * * * would be a fundamental
alteration to the three-tier system,” the district court stated:

This argument fails to address the fact that the Liquor Control Act

permits all in-state brewers to hold Distributor’s and Importing

Distributor’s Licenses, not just small in-state brewers, and

prohibits all out-of-state brewers from holding Distributor’s and

Importing Distributor’s Licenses.

(Id. (emphasis in original).) But, in the remedy phase of the case, the district
court appears to have turned around and accepted defendants’ unsupported

view of the Liquor Control Act as necessarily correct, despite the provisions of

the Liquor Control Act.
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In concluding that extension of the in-state benefit would “significantly
expand the exception beyond the three licenses that the Commission has
granted in the past fifteen months and concessions (or ‘mistakes’) that the
commission has made to Anheuser-Busch-affiliated entities since 1982,” the
district court also relied on clearly erroneous factual findings. There is no
evidence in the record that the “three currently licensed craft brewers” are the
only in-state brewers who have been granted Distributor’s Licenses in the past
70 years or that AB Inc. is the only out-of-state brewer to have been issued a
Distributor’s License since 1982. To the extent that the record speaks to this
fact at all, it indicates to the contrary in that during the period from 1982
through 2005 other out-of-state brewers, such as Miller Brewing Company,
also were permitted to hold Distributor’s and Importing Distributor’s Licenses.
(A 22, A74-76.)

fii. The district court relied on a clearly erroneous factual finding in
concluding that extension would require more significant regulatory
efforts for Illinois.

The third and final of the court’s considerations that led it to conclude
that the nullification remedy is appropriate is based on a clearly erroneous
factual finding. The district court found that “extending the self-distribution
privilege to out-of-state producers also would require more significant efforts in
regard to the State’s licensing, enforcement, and tax collection scheme for beer
than withdrawing the privilege from in-state producers.” (SA34.) However, there
is no record evidence to support this statement, let alone to show the degree of

those additional efforts. The lack of any record evidence on this point is
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particularly striking in this case: AB Inc. or its affiliates have operated
distributorships in [llinois for nearly 30 years and the defendants offered no
evidence of any increased regulatory efforts that were required, or of any
regulatory problems that were created as a result.
In fact, when adjudicating the constitutional issue in this case, the

district court itself recognized this argument as purely speculative:

Defendants next argue that ‘it is more difficult for state

regulatory agencies with limited budgets and resources to

exert control over out-of-state licenses’ and that ‘there is an

increased risk of tax evasion when a producer and

distributor affiliate.” . . . As with Defendants’ first argument,
Defendants fail to cite record evidence for this proposition.

(SA26.) The court further rejected this argument by noting that “post-
acquisition CITY Beverage would remain subject to local regulatory control as
an in-state operation and thus Illinois’ regulatory control over CITY Beverage
would not change.” (SA26 n.14.) Finally, the district court recognized that in
rejecting the same tax collection and enforcement argument in the “legitimate
local purpose” phase of Granholm, the Supreme Court “found it to be of
particular importance” that the Twenty-first Amendment Enforcement Act gives
state attorneys general the power to sue alcohol producers in federal court to
enjoin violations of state law. (SA26 & n.14 (citing Granholm, 544 U.S. at 292).)
The court held that defendants in this case did not explain why the Twenty-
first Amendment Enforcement Act “would be ineffective to exert regulatory
control over entities that are not local.” (SA26 & n.14.)

These facts noted by the district court remained true at the remedy

phase and required the same conclusion. It was clearly erroneous for the
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district court to conclude that regulatory enforcement concerns justified the
nullification remedy.
iv. The district court abused its discretion in ruling that the

amendment to the Liquor Control Act enacted in response to
Granholm is not relevant to the intent of the General Assembly.

With respect to the Liquor Control Act, the General Assembly already has
voiced a clear preference for extension to out-of-state manufacturers of the in-
state benefit, if required to choose. After the Supreme Court decided Granholm
in 2005, the Illinois General Assembly amended the Liquor Control Act for the
purpose of conforming to the Granholm decision certain direct shipment
provisions relating to wine. 235 ILCS 5/6-29(a)(1) (2007) (noting that the
“intent” of the section is to be “in conformance with the United States Supreme
Court decision decided on May 16, 2005 in Granholm v. Hearld.” [sic]). The
Liquor Control Act was amended to “authorize direct shipment of wine by an
out-of-state maker of wine on the same basis permitted an in-state maker of
wine. . . .” Id. (emphasis added). This is powerful evidence that the General
Assembly would prefer extension, rather than nullification, where the
application of the Liquor Control Act violates Granholm.

The district court, however, acted unreasonably in affording no weight to
the General Assembly’s statutory amendment with respect to the wine
shipper’s provision. First, the amendment is probative of the General
Assembly’s preference to extend the in-state distribution right, as it is the .
clearest and most recent expression of its views generally as to permitting out-

of-state alcohol beverage manufacturers to distribute in Illinois. Most
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importantly, this statutory provision demonstrates that the General Assembly
plrefers to continue to promote in-state alcohol manufacturers, rather than bar
all alcohol manufacturers, if required under Granholm to choose between the
two.

Given the court’s disregard for the provisions of the Liquor Control Act
that permit all brewers to own or operate a distributor, the court’s “minimum
damage” analysis was a purely predictive exercise about how the General
Assembly would act if faced with the district court’s choice between extension
and nullification. In attempting to make an educated guess about how the
General Assembly would act if presented with this choice, it was manifestly
unreasonable for the district court to ignore this important evidence of how the
General Assembly acted when faced with a strikingly similar scenario. There
was no rational basis to not afford some weight to this fact and the court’s
failure to do so thus constitutes an abuse of discretion.

The court declined to consider the General Assembly’s Granholm
amendment on the tenuous grounds that, because in-state brewer Big Muddy
obtained a distributors license in June 2009, the General Assembly would not
have been aware at the time it passed the amendment that in-state brewers
were distributing beer. (SA at 29.) But, the record is actually silent as to
whether any in-state brewers held distributors’ licenses at the time of the
amendment, and, thus, the district court’s factual premise is in error. More
importantly, the General Assembly is presumed to understand the provisions of

the statute and thus it is irrelevant whether in-state brewers were taking
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advantage of certain provisions at the time the General Assembly amended the

law.6

In sum, even accepting that the court was forced to adopt defendants’
view that the Liquor Control Act prohibits out-of-state brewers from owning or
operating an Illinois distributor, the district court’s imposition of the
nullification remedy must be reversed. If the district court had properly
performed the “minimum damage” analysis, it would have determined that
“extension” of the in-state benefit was the appropriate remedy. Accepting the
framework of the district court’s analysis, the significant duration of the in-
state distribution right actually strongly favors extension. The General
Assembly’s amendment to the wine-shipper provision following Granholm only
reaffirms this conclusion. This Court should therefore reverse the district
court’s imposition of the nullification remedy and extend (“reinstate”) to out-of-
state brewers the same right to own or operate an Illinois beer distributor

afforded to in-state brewers under the Liquor Control Act.

CONCLUSION

For the reasons stated herein, the district court abused its discretion in

determining the proper remedy for defendants’ constitutional violation.

6 The reason that the General Assembly took action with respect to winemakers, but not with
respect to brewers in response to Granholm is logically explained by understanding that the
General Assembly had not previously attempted to discriminate against out-of-state
brewers. As explained in this brief throughout, the Liquor Control Act permits all brewers
to distribute beer.
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Accordingly, this Court should reverse that portion of the Sept. 3 Order that
nullifies provisions of the Liquor Control Act, such that no brewer may
distribute beer in Illinois, and reform the remedy to extend (“reinstate”) to out-
of-state brewers the same right to own or operate an Illinois beer distributor
afforded to in-state brewers under the Liquor Control Act. This Court should

enter plaintiffs’ proposed form of injunction to accomplish as much. (Docket No.
28, Exhibit A.)
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