STATE OF SOUTH CAROLINA

)        
)    IN THE MAGISTRATE COURT

)     

COUNTY OF RICHLAND


)









)







)









Plaintiff,
)
ORDER






)


vs.





)







)             

Christopher Rust, 



)                






)

   


Defendant.

)
Ticket Nos.: 47833 DM, 47834 DM






)







)

This matter came before me on Motion of defense counsel, Joseph M. McCulloch, who argued that South Carolina Code Ann. §20-7-8925, and its successor statute, §63-19-2450, are unconstitutional to the extent those statutes seek to make criminal the act of consumption or knowing possession of alcoholic liquors by parties eighteen (18) years of age to twenty (20) years of age. The State appeared through Assistant Solicitor Carter Potts. The parties stipulated that the Defendant was twenty (20) years old at the time of the alleged offense.

The Court notes that South Carolina Code Ann. §63-19-2450 (formerly § 20-7-8925) declares it unlawful for a person who is eighteen but less than twenty one to, “consume, or knowingly possess alcoholic liquors…” (emphasis added), as well as making the sale to minors a criminal offense.
Defendant argues that the statute violates the South Carolina Constitution, specifically Article XVII, 14:

§14. Citizens deemed sui juris; restrictions as to sale of alcoholic beverages.



Every citizen who is eighteen years of age or older, not laboring under 



disabilities prescribed in this Constitution or otherwise established by 



law, shall be deemed sui juris and endowed with full legal rights 

and responsibilities, provided, that the General Assembly may restrict the sale of alcoholic beverages to persons until age twenty-one.

The defense argues, and I find, that this Constitutional provision, voted upon and approved by the public at large at the time of the constitutional amendment, unambiguously emancipates and bestows upon eighteen (18) year olds unrestricted adult status for all purposes, except that the General Assembly was empowered to enact laws prohibiting the sale of alcoholic beverages (and presumably beer as well, although that statute is not before me today). However, I find that the General Assembly by reason of this unambiguous constitutional provision is precluded from criminalizing the possession or consumption of alcoholic beverages by persons eighteen (18) years of age and older.

Our Court has earlier recognized that the powers of the General Assembly are plenary and not acquired from the Constitution, and the General Assembly may enact such legislation as is not expressly or by clear implication prohibited by the Constitution. Thompson v. Seigler, 945 S.E.2d 231 (S.Ct. 1956). That is exactly the case here. More recently in the 2008 opinion in, State v. Bolin, 662 S.E.2d 38 (S.Ct. 2008), the Supreme Court examined this very provision in the context of handgun possession by persons eighteen (18) years of age to twenty (20) years of age and declared:
“By expressly allowing the regulation of the sale of alcoholic beverages to the 18 to 21 year old age group, and not stating any other situation in which the General Assembly may restrict the rights of this age group, Article XVII, §14 precludes the General Assembly from prohibiting this age group’s possession of handguns.

In Bolin, the South Carolina Supreme Court found that statute unconstitutional, as I must. The Rule of Law requires consistency and the invalid statutory portions of South Carolina Code §63-19-2450 must yield to the clear and unambiguous meaning of our state Constitution, Article XVII, §14.  Although my ruling is based on the Constitutional argument discussed above, as that is the only argument before me, I find as an additional sustaining ground the fact that defendant was charged initially under a deleted section of the South Carolina code (§20-7-8925), which was supplanted by §63-19-2450 on June 16, 2008, prior to the Defendant’s arrest and charge in March 2009.  I am mindful of the recent opinion of State v. Dicapua, Op. No. 26684, filed July 13, 2009. On the above grounds, I find the language of §63-19-2450 making it a criminal offense for a person 18, 19, or 20 years of age to possess or consume alcoholic liquor is unconstitutional.
IT IS SO ORDERED.
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Mel Maurer, Presiding Judge
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