STATE OF MICHIGAN SRR
cmCUIT COURT FOR THE 30™ JUDICIAL CIRCOTT .
WGHAM COUNTY
MillorCoors, LL.C, -
Prdd dner,
v : . Case No, 09.600-AA

Michigan Liquor Control Commission,

: . _ - Aleohol and Gamb)
Reapondcgt, . Emorgamant gﬁisggg
wmd JUN 3 9 2018
Michigan Beer & Wine Wholssalers Lansing
Associstion,
Intervening Respondent.
OPINION

Petitioner, MillarCoors, recently issaed a contract end requested that it be excented by all
of MillerCoor}* wholesaless In Michiganl The MillerCoors® contrast is “natiopal” i chatacter
and thus, not specifically tailored to Michigan law, On November 6, 2008, the Michigan Beer
& Wmc Wholesalers Association (“MB&WWA"), Tatervening Respondent, sGught decllaratory
ruling from the Liquor Control Commission with regard to whether cortain provisions of the
Mﬂiwc.oom agreerment were mconsistont with Michigan statutes and, Sherefors, unenforceabio.
On Mareh 4, 2009, the Coramission issued its declamtory mling and concluded that the
challenged contract terms violate certain Michigan statutes. Before the Court is MillerCoors’

Petition for Review of the Commission’s declaratory rling.
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Tiv dts request for declaratery ruling, the MBEW WA chillenged five areas of the

~ MillerCoors' Afroement, MillerCoory, i,z icensed supplist of -Be_&r_ n Michigan and one of two

foreign-owned maaufactarers accounting for approxi_ma!ely cighty-five percont of total beer
saleg in tﬁc United States. MillerCoors, cozlxtwcts with en estimated 500 wholesalers througha -
nationwide .disu'ibution agrecment, Intcrvéx;ing Rezpondent, ME&WW.A, is a'trade organization
representing licensed beer-wholesalers in Michigan that have sither alrvady entered fto
MillerCoors' nationwide agresment or have.been presented with the contract

By statute, every licensed Michigan beer wholssater is required to have & written
agreement with each beer sapplicr for wharn the wholesaler distribiites products. WML
436.1403(3)(i) T general, all boey and wing sold in Michigan is distributed through the
State’s three-tior system of separatsly lisgosed supplices, wholesalers and retailsrs, It
works this way. Producers or distillers of aicoho]ic beverages, whether in or out of ~_statc,
geverally may sel) only to Heensed in-state wholesalers who in tum, mway sell only to fus
state retatlers, The licensed retailers aal alooholic baversges to consumers at retail,

The Nature of Deglaratory Relief

.Whita acknowledging that the Liguor Control Comumlzsion “exersises complete contro)

over alcoholic beverage traffic in Michigan,” MillerCoors arguss that the Commiasion is limited

to imposing those penalties enacted by the Legislature in MCL 436,190, ot seq. Because MCL

436.1901, ¢t seq, does not specifically provide for declaratory judgment MillerCoors’ arguas that
the Commmission excesded its authority, MillerCoors argues frors MCL 4261 903(1) and from

MCL 436,1403(3)(tn) that the Legisiature “withheld” from the Commission (he authority to
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declaro contractual prévisiomvoid. ! Neitlga'erpwﬁ'fis{on docs any mmh tthing‘( MCL 436. 1903( D)
. sxtuply ailows the r;ommwswn {0 Iposy lxceusc sancnom T delmeateql circurstances, Nothing
therein reﬂccts any le:g!smtivc intant to restnct the plenary pr “comp]ck authority of the ,
‘comirhission referenced n Art. 4, § 40 of the Michigan Constitution. 1f no ozhcr options ar¢

availrbls to the comnmission, why would the legisluturs adopt MCL 436.1917 praviding

generally Tor criminal and civil Hability. That section by itself suggests that remedies beyond

license sanctions arc availabls to the commission and others as well,

s et e, S

Which aliows a0 &geney 1o Issne dcciazatoly rulmga leichoom also zgnorcs as Ll W:ne &- '

quuor Covaﬁquar C’amral C‘nmm n, 2?‘4 Mich App 354, 356; 733 NWM I 07 (2007) whtch

spreifically references the Comnﬂssi«m s authority to n:sqg declaratory ralings. Related to this is

the argument in the Heineken-Crown smicus brief that sestion 13.2 of MillerCoors agreement

renders the comumission®s rling unnecessary.}lﬂsmekcn-CmWn, e Mn!]erCoors for that maﬁm—

would leave it up to the individual “aggrieved wholesalar” 1o institate 1 ﬁammch@ll@&?

contract provigions which contravene the lignor coutrol statutes, It’s difficult to canceive of a

A v, .
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prowsmns.
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thc parties 10 ebtain an adjudication ofnght‘s hafore an mJury oeeurs or to resolve a matter before

it npem into a violation of Jaw or breach of contract Daclamtory judgments are given where the

patties requirs divection as to their rights und obligations. As stated by thi Michigng Suprsme

' MillerCoors suggests that comruission’s issuanoe of a declaratory ruling a3 to the euforcedbxhzy
of 2 contraot provision somehow constitutes o penalty, but fails to cite o slngle cage that would
support sach a noved proposition.

3
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 Courtin Merkely Long, 368 Miek 1, 113 117 NW24130 (1862); quotiag from City of Flisit v
4 Conmmgm 290 Mich 505, 309:10; 287 NW24.475 (1 939y .

TR AL AR L L ey ALV A

:
[

But the rights to be determined by, declaratory fudgment or deciss .
+ - ualally are rights niot in praesens, but rights which are to comg
info foll fruition . . . at some futwre time, Ifuncersaintss and
controvereles arise between interested partics as to-what their
vespective rights wifl be when such ghty acente or becue vasted,
and to avoid needless hazards or posaible losses, it is necessayy
presently 1o have decision of such unesrtain or controverted rights,
then there is. setual weed of and justification for declaratory
adjadication.

That is precisely our situation, Here, there cap be no doubt sbout tha authority of the
commission issue declaratory ruling. ’ '
Section 7

The Commission found that “Section 7 of the MillerCoors distribmtion agroctnott
cesentindly gives MillerCoors the right to hirs and {ire a wholesaler's managers. .. ." Certified
Regord, p 793. For example, subsection 7.1.1 of the proposed contract states : “Distibutey shall
desipnate and secars MillerCoors writtan approval of ar Operating Malu;aagc:.” And subsection
7.3 prévidcs: .; |

In fus event that MillerCoars ¢oncorus [about the performance of any manager]

dre ot resolved within a reasonabls time, MillerCoors shall have the right to

withdraw its approval of any orall ‘of the Mapagers required under Section 7.1,
MilierCoors chaltcngee the Comnﬁsslon’sﬁndhg that seetions 7.1.1 and 7.3 of the agresment
violate MCL 436.1403(3)(1). That section providey in pert;

Should a wholesaler change an ApProved mangger of SUCCCSSOr manager, s

supplier shall not require or prohibit the change uniess the person fuils tv meel the

reasonable written standards for Michigan wholesalers of the supplier which
standards have been provided to the wholesaler,
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- Dnit's facc,- élitbsection 7 Llof thef MillezCoor's' agreement goes be:ybnd what iz

- peumitted under MCL: 436.1403(3)(1). Fusg it forges a disteibator t;:'),Csb'tain MillerCoors® written
approval for the “opmﬁngm'anagm” (who has owxs_ight over the wholesalet’s busi;mssl and all
other managers, befor;‘: he/she cax eyen function g5 & managor. Scconcé,.subscct-ién’_/.?, of -

| MillerCoora! agreoment allows Mil}chom;si to withtiraw its mpproval li:‘i& has naresolved, indocd

unspecified “concerns.” This language is clearly broader that that authetized by statate which

allows for removal of a manager who “fails-to meet the reasonable writien standacds for

Michigan wholesét]em of the supplier,” Third, under subsestion 7.3, Millchoom resepves the
n‘ghf to require removal ‘uf' any manager who does not conmply with the objectives imposed by they
agrezment, or by MillerCoors unilaterally imposed standards oy by the Business Plan that

MillerCoors has to approve.”?

Subsections 7.1.1 and 7.3 xvst be'rend in light,of subseetion 7.4 vlvhigh outlines the
consequences if approval ln withdrawn under subsection 7.3, Under subsection 7.4, if approval
is withdrawn under subsectiop 7.3, a *Manager Vacanoy" is created, aad the distribrtor must
follow the MillerCoors" process for identifying aud aacﬁring approval of'a replaccment.

MillerCoors argues that subsection 7.6 “saves” subgections 7.1.7 sud 7.3 and restores

their validity, Not so, Subsection 7.6 provides:

Nothlng contained in this Agreement shall be construed as granting {o any
Manager any right to be retained in Distributor's smploy, or as interfering with or
limiting the sole and exelusive right of Distributor to terminate the ceploymant of
any Manager or to change such Indlvidunl’s duties 8o that the individual fe no

Ionger actmyg as & Manager.
This language imposes no prectical restriction on MilierCoors rights under Seetion 7.1, end 7.3.

‘While it may be the “sole” prerogetive of a distributor to “tsrminate the employment” of a

* “Standurd” and “Business Plan” are terms nssd in the MillexCoors® agraement,

S .
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manAger, or change his duties, withont Ml_!fi,:crcébrs ROACUITCNCE, 0O NEW m‘:irnagér'will'b’c
installed, Wiils this provision adso qﬂov&s{ tfhc distributor £6. vetain an ewplayes over the |
objection’of MillerCoorx, ngaiﬁ he/she wm;hi by daing somnething else, Thar employes.cotld not
act a5 the manager without MillerCoors? agrasment, | '

Subsection 7.6 is.silent on. the distu"ﬁutor’s right either to hire ot vetain 2 managerin his -
or her ﬁmagmnmt capacity, over MillerCoors’ objections,, When subgections7.1.¢ snd 7.3, are
read together with sub’scct_iah, 7.4, itis obvious that MillerCoors.may dictate who the manager
* will be. Moreover, thess sections allow MilletCoors to contrel 10 a degrew tha decisions of o
wholesaler's maager; This contravenes MCL 436.1403(3)(2) and other provisions of the Liquor
Control Code. The record amply supports the Commission’s finding that the MillerCoors’
contract “sssentially” gives MillerCoors the right to “hire aud fire” a wholesaler's manager,

MillerCoors next claims that the Liquor Control Commission raade alsubstantia] error of
Jaw when it conaluded that section 7 of the Disteibution Agrecment violated MCL 436.1603(1)
becanse the Commission does-not explain how sabssctions 7.1.1 and 7.3 in wny way gw:,
MillerCoursan fmpermissible “financial interest.” MillorCoors mischaracterizes tho effect of
subsections 7,1.] and 7.3, These subscctions are containéd within section 7, which is entitlad
"CHANGES IN MANAGEMENT.” The apparent purposs of section 7 is-to allow MillerCoors
to inject jtself into the actnal manageracnt and operation of the wholesaler.

The very first sentenco of seotion 7 speaks volumes. “Digtributor™ senior

mapagement is key to Distributor performance and MillerCoors and Distributor’s mutual
success.” (Bmphasis added.) Obviously, the suppliers and wholesalers are hoth in
business to make money. The “mutual success” mentioned in MillerCoors” sgrmament

refers to flnancial success. And MillerGoors® agreement recifey that ity reuson for
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- assﬁrtmg control over the whoicsa}cr 5 managemcnt and operatmn 18 becatse of its -

o pressure by MillerCooss to favor its brands over those of cotnpeting suppliers serviced by the

|
ftancial mtam«gtm the wholcsalers,
As noted by the atrnmcy zenwal, for example, with such accomxtzbi]it& to MillerCoors,

and with broad authority over ths wholcsaler's business, the operating manager could be subject |

wholesaler. This. Court rejects MillerCoors. claim that the Liquof Control Commission did not

“explain’ how MillerCoors” direct and parvasive involvement in the wholesaler’s hiring process,
mansgeraeat, and operations of the wholesaler’s business eoustitutas 2 direct or indirect
“Hnancial interast.” - -
Section §

The Liquor Control Commission’s findings with regard to provislans of section 8 are
likerwise gupported by the Agreement. The Ccﬁnmisgiom found that subsections 8.5, 8.7, 8.8 and
B.11 give MillerCooxs an excinsive rixht of negotiation and the right of first refusal in the event
of any tmmfm* of distribution rights or transfer in owmerghip of a wholesaler. Certificd Record, p
781, The commission is correct, Subsection 8.5.1 of the Agroement states in relevant part, “[i}f
Distributor desires to pursue any Sals Transaction . . . Distributor shall figt give MillerCoors
Writtan potiee. . .. Subsection 8.7 provides “MillerCoors shafl, at its election, have fhe ight (o
negotiste exclusively with Distributor for the Sale Transaction that is coniemplated by the Sale
Notice.” Subsection 8.8 provides, “If MillerCocrs does not thincly elect to exercise 119 right of
exchnsive negotiation . . . [or] negotiations do not regult in the closing of a fransaction . , , and
Distributor then negotiates for a Sale Transaction with a third party . ., Distributor shall deliver

to MillerCoors & bona fide nonbinding lettar of intent.™ Swbsection 8.8.3 provides, "lujpon

receipt of the Latter of Intent, MillerCoors shall have the irravocsble right and option to purchese
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- that portion of Distibutor’s business that i§ ;'the subject of theLetter of Intent. . .. The

 Commission found that subsections 8.5, 8.7, 8.8, sud §,11 all violare MCL 436.1603(1). - . .

- wholesalor’s business” Petitioner’s Brief in Support of Petition, p 26 - 27, ‘MillerCoors clalmas

¢

Potitioner acluowledges thnt its contractual provisions were itended fo develop a
, ' . v
mechanizm through which MillerCoors ean “exercise its right to approve tae transfer of «

Wholcsaler’s rights,” Patitioner specifically claimy the “right to.approve the transfer of a

too much, It has po right ta “approve the tn;nsfe:r," MillerCoors' right i limited as sot forth in
MCL. 436.1403(16) ad fnoludes only the right to require that any buyer moet “rmaterial and
reasonable qualifications aud standards.” Nothing in this lmguage suggests that the legisloture
intended to allow a supplicr to set the conditions of saly, tho offect of which would be to permit
the supplier to effectivaly exercise control of the operation of the business in the hands of the
transferes, Sinco MillerCoors eannot acquirs the. contracinal tights to purchage or control the
sale of a wholesalsr’s business, in the first instunce, It cannot purport 1o transfer such rights to an
assignee to act in its place, First of dmericg Ba;lkv Thompson, 217 Mich App 581, 587; 552
NW2d 516 (1996)

By controlling who 13 permitted to purchase the wholesaler’s business as weiil a3 the

process for sclling the business, as opposed to merely approving the qualifications of a buyer,

MillerCoots has secuced a “dirsct or indirect” financial fnterest in the estublishunent,
maimtenanco, or promotion of the selling Wholesaler's business, This violates MCL 436.1603(1).
Bver.x though MillarCooxs cannot be a licensed whelcsaler under Michigan law, its contract
would penrpit it to acqnire a wholcsala;-’s entire bnainess, thus retainiog a dircet or Indivect
financiat interest in the maint&nanlce und vperation of the wholesalers business. As observed by

the attomey general, this contractual right would give MillerCoors the abiiity to pregsnre a
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-+~ wholesaler to sell'its business, (_vja. threat of termination) to-a buyer of MillerCoors* choosing,

- Having the. contractunl right ta compsl a wholesaler to $ell its business 1o MilterCoors, to require.| . . -

© @ whaolesaler to exclusivaly negotiate with MillerCoors and to give MillerCoors a right of first
- refiueal, surely qualifies as a dirccé, or ut ieas;, an indircca‘ﬂmncia} interest lin.tha wholesaler, .
The Liguor Control Conmmission properly i‘ound that the pravigions of section §, arc integral to,
and give MiflerCoot a direct or indirest finavielal fntcrez?t in, the cstablishment, maintenance,
and operation of a whalegrler in vidlation of MCL 436,1603(1).
Safficiency of Fact Finding

MillerCoors repeatodly complaing about the conunission”s falhurs to find fects in
support of its conclusions, Peritioner also complaing that the commission made no factual
determination as to the “extent of the unenforooability” of the seetions, Petitioner’s
Brief, supra, p 18, MillerCoors also argu.cs that the conmuission made ifa niling based on
"speculative, potential future actions™ that are unsupported by evidence. Idaty 12, This
case does not involve “speculative, potentia) future notions,” Rather, it pertains to
existing contract obligations which MillerCoors wenld impose on its Mishigan

distributory, M:Ila:Coors 1s required by the statuts to have a wrikten conrract which

govems the relationship between the supplier and ity Mishigan distributors, MCL

436.340303)0)., It t goes without saying thet the prowswns of such writtea contrant muat

(s N b e

MillerCoors relics on Ludington Serviee Cotp v Acting Camin’s of Ingurance,

444 Mioh 481, 500; 511 N'W2d 661 (1994) 1t’s reliance is misplaced. The question was
whether a business plan adopted by petitionor thare violated cartain statutory provisions.

The Supremne Court conciuded that the agency decision was not supportec! by substantial
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evideuce, This 6asedo‘w sotinvelva a buaipgss plan - irinvelves a statutonily randated-: -
“Written contract ad;)plcéi»pursua_ut to speoifid Mi chigan coﬁstituﬁunal avtharity., The

statutas Ry intended o contral the condact r#‘ the supplier and.namerous distributyrs. The: -
question here is not v;hefthe.r:Mil,lch_wm bus undectakem so act improperty. pursuant to its’
contfrect. Rather it is witether the mere iuéh';é.lon'of the powor tg'act in cf‘:rtm"n ways

which the contract purports to give MillexCoors violates the statue.

In other words, whether MillerCoors m fhct"invohrts itself in hiving or giving &
disﬁbntor’s manages 8 not dispogitive, Not is it dispositive whather or how they exercise
thelr rights under section 8. What is important {s-that by contract they retain tha powey
and anthority to do so. MillerCoors claitns far ftself authority which it may sot properly
exercise and rights to which it is not entifled. - The sssencs of the commisgion’s holding is

‘ that the rights as incorporated by MillerCoors inbp its written contract sre prohibited by
statnte. ‘This Court finda thar the conumission may properly exawine sneh contract to see
if it grants Peritioner suthority to which jt i not entitled and upon the corrpletion of that
examination to issue a ruling?

While the mumber of factoal findings is here limited, there {s no nesessity for
additional findings given the relatively narrow questions presented, What is a fact is that
Petitioner has exccuted vontracts with a nurber of distributors und-will likcly require all
Michigan distributors to sign. And it iz algo E)cyend dispute that the constitution and the

pertinent statates are presumably valid,

? MillerCoucs nlso complains that the commission did not mention “70% of the language of the
challenged sections.” It is fruc that the cofnrmission did net “parse’* avery goatence and then
determine if each line or phrase conforma with Michigan law. So what? The cornmission has no
obligation to do so. Presumably they could if they decided to — but surely they are not required
ta redeaft MillerCoors® fiawed sontract, ‘

i0
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When the' fuctial findings ot; the coparaission areread in sonjinetion with the-statute and -
.thc contact Iang\ungc,- the Comtmission’s findings are supported by the record. Substantial
evidence iy any, evidence a reagonabls person will acceplay udequate W support the desision. Tt
must b more than 2 mere seintifly of evidertoe but it need not meet the preponderance of the

evidence standard. Michigan Bd Ass'n Political Action Comm (MEATAC) v Secretary 4 State,
241 Mich App 432, 444; 616 NW2d 234 (2000), Here, the cvidence redied on by the Liquor

Control Commission — the explielt and unambiguous terms of the MillerCoors Agreement —

safisfy the substantial evidence tegt,

Conelusioy

The Liquor Control Code is to bs ﬁSamUy construed to accomplish it intent. MCL
436,1925 The language used in MCL 436.1603(1) evidences that Jegislitive Intent. See Odette
Liquor Control Commission, 171 Mich App 137; 429 NW2d 814 (1988), and In re Mon Edward
Lawrence, 417 Mich 248, 258-259; 335 N'WZd 436 (1983). The determination by the Liquor
Control Commiszion is not only sufficiemly supported by substantial evi dence, 1t is authorized
by law and this Cowrt ean discem no basls upcn which it may be found to be arbitrary or
capricions.

The Commisaion's de:clar;ltdry wling must be affirmed. An order go providing may enter,

e

James R, Glddings

Dated: Juoe 24, 2010
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