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RULE 26.1 CORPORATE DISCLOSURE STATEMENT

The National Beer Wholesalers Association is a Virginia non-profit
corporation. It does not have any parent corporation and there is not any publicly
held corporation that owns 10% or more of its stock.

The Missouri Beer Wholesaders Association is a Missouri non-profit
corporation. It does not have any parent corporation and there is not any publicly

held corporation that owns 10% or more of its stock.
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INTERESTS OF AMICI CURIAE

Since 1938, the National Beer Wholesaers Association (“NBWA”) has
served as the national membership organization of the beer distributing industry
representing over 2,000 family-owned licensed beer distributors, including
hundreds of beer distributors in the Eighth Circuit.* Its members reside in all fifty
states. According to the most recent economic census survey, U.S. beer distributor
direct sales reached $52.2 Billion Dollars. Beer distributors employed 105,889
individuals and paid $4.8 Billion Dollars in wages. See 2007 Economic Census,
U.S. Census Bureau; http://www.census.gov/econ/industry/hierarchy/i4248.htm.
As awhole, the beer industry pays over $5 Billion Dollarsin state and local taxes.

The Missouri Beer Wholesalers Association (“MBWA”) represents the
interests of its 35 members in advocacy for beer distribution. Its members have
licenses issued by Missouri to buy from brewers and sell to licensed retailers. Its
members sell both beer, and in several cases, sell alcohol that is greater than 5% by
weight under appropriate licenses.

This case implicates the essential interests of NBWA, MBWA, and their
respective members. |If successful, Appellants chalenge to Missouri law would
undermine Missouri’s right under the Twenty-first Amendment to structure the

liquor distribution system within the state and, specifically, to create a three-tier

! This Brief is filed with the written consent of all parties.

1

Appellate Case: 12-2502 Page: 7  Date Filed: 12/07/2012 Entry ID: 3982403


http://www.census.gov/econ/industry/hierarchy/i4248.htm

distribution system tailored to the needs of its citizens. Through its delicately
balanced and historically tested regulatory scheme, Missouri has established a
transparent and accountable distribution system to serve a wide variety of
fundamenta interests including but not limited to preventing illega sales to
minors, keeping organized crime out of the liquor industry, preventing counterfeit
alcohol from being sold, preventing monopolies within the industry, inhibiting
overly aggressive marketing, moderating consumption, collecting taxes, creating
orderly distribution and importation systems, and preventing a recurrence of the
problems that led to the enactment of Prohibition.

The District Court below correctly interpreted Granholmv. Heald, 544. U.S.
460 (2005), appropriately upheld the chalenged “in presence’ laws, and wisely
concluded that those laws represented an appropriate exercise of Missouri’s
authority under the Twenty-first Amendment. For the reasons that follow, NBWA
and MBWA (collectively hereafter referred to as “Amici”) respectfully submit that
the District Court appropriately dismissed the dormant Commerce Clause and

Equal Protection challenges to Missouri law.

2
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ARGUMENT

l. I ntroduction.

This appeal arises out of a lega challenge by Plantiffs-Appellants
(hereinafter referred to as “Appellants’) to a Missouri Statute, enacted pursuant to
the State’'s Twenty-first Amendment authority, which required corporate
distributors of acohol in excess of five percent by weight,” and their majority
owners, directors, and officers, to be physically present in the State.

Amici submit this Brief in support of Defendants-Appellees (hereinafter
referred to as “Appellees’). Amici urge the Court to affirm the District Court
decision in all respects. In the interest of avoiding the repetition of arguments
made persuasively by Appellees, this Brief will focus on the policies that underlie
the challenged statute and the reasons why, under the Twenty-first Amendment, it
does not run afoul of either the dormant Commerce Clause or the Equal Protection
Clause.

[l. Policy Underlying the Challenged Missouri Statutes.

Missouri regulates the sale and distribution of alcohol within its borders
through a “three-tier system” of licensed and structuraly separate producers,
distributors, and retailers. See Mo. Rev. Stat., Chap. 311. The purpose of the three-

tier system is, in part, to avoid the harmful effects of vertical integration in the

? For purposes of this Brief, “alcohol” refers to intoxicating liquor containing
alcohol in excess of five percent by weight.

3
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industry by restricting producers, distributors, and retailers to one level of activity.
Experience has proven that vertical integration and “tied houses’ lead to excessive
retail capacity, cutthroat competition for market share, and overstimulated sales,
which ultimately leads to intemperate consumption. It was widely recognized that
prior to prohibition, “tied houses” were a root cause of alcohol abuse and related
problems because retailers were pressured to sell product by any means including
selling to minors, selling after hours, and overselling to intoxicated customers.®

The United States Supreme Court has expressy recognized that the three-
tier system is “unquestionably legitimate.” See Granholmv. Heald, 544 U.S. 460,
488,489 (2005). The underlying policy was recently elaborated upon more
extensively in Manuel v. Sate of Louisiana, 982 So.2d 316, 330 (La. Ct. App.
2008):

Under the three-tier system, the industry is divided into three tiers,

each with its own service focus. NoO one tier controls another.

Further, individual firms do not grow so powerful in practice that they

can out-muscle regulators. In addition, because of the very nature of

their operations, firms in the wholesaling tier and the retailing tier

have alocal presence, which makes them more amenable to regulation

and naturally keeps them accountable. Further, by separating the

tiers, competition, a diversity of products, and availability of products

are enhanced as the economic incentives are removed that encourage

wholesalers and retailers to favor the products of a particular supplier

(to which wholesaler or retailer might be tied) to the exclusion of
products from other suppliers.

® These remain a concern of policymakers to this day. See, for example,
“Preventing Excessive Alcohol Consumption,” The Community Guide, Centers for
Disease Control and Prevention, http://www.thecommunityguide.org/alcohol.

4
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(emphasis added).
The benefits of a“local presence” to effective control of alcohol were noted
in Toward Liquor Control, the seminal work on acohol regulation:

The tied-house system had al the vices of absentee ownership. The
manufacturer knew nothing and cared nothing about the community.
All he wanted was increased sales.

Raymond B. Fosdick and Albert Scott, Toward Liquor Control, Harper &
Brothers, at 43 (1933).

The Missouri Supreme Court has recognized the importance of effectively
regulating alcohoal, in particular, the middle tier of the three-tier system:

The control of liquor distribution is an important state interest in
Missouri. See Vaughan v. EMS 744 SW.2d 542, 547
(M0o.App.1988), and May Department Sores v. Supervisor of Liquor
Control, 530 S.W.2d 460, 468 (M0.App.1975). Liquor distribution is
an area that has aways been heavily regulated by state government;
moreover, the methods of distribution and extent of regulation vary
enormously from state to state. It is evident that in this area what one
state may approve and even encourage, another state may prohibit and
declareillegal. This principle even has constitutional endorsement by
reason of the Twenty-first Amendment to the United States
Constitution repealing Prohibition. Thus, the interest that a particular
state has in construing and applying liquor control legidation in its
own state is apparent.

High Life Sales Co. v. Brown-Forman Corp., 823 S.W.2d 493, 497-98 (Mo. 1992).
The Missouri Legislature has also determined that the wholesae tier is
particularly critical to the three-tier system because liquor being sold in the state

flows through licensed wholesalers where it is subject to audit and examination by

5
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the State's alcohol regulators and tax collectors. In addition, by interposing
independent wholesalers between producers and retailers, Missouri prevents the
domination of retailers by those who care nothing about temperance or local laws.
Recognizing that locally-based distributors are more responsive to community
concerns and more amenable to effective enforcement measures, Missouri enacted
Mo. Rev. Stat. § 311.060, which imposed requirements guaranteed to ensure a
local presence. In pertinent part, the Statute provides that “[n]o wholesale license
shall be issued to a corporation for the sale of intoxicating liquor containing
acohol in excess of five percent by weight, except to a resident corporation
defined in this section.” 1d. § 311.060.2(3). The Statute further provides that “all
corporate officers, directors, and shareholders who own or control sixty percent or
more of the Company’s stock must be Missouri residents for at least three years, as
well as voters and taxpaying citizens of the county and municipality in which they
reside.” 1d. § 311.060.3.

Based upon one 1947 newspaper article, Appellants would have the Court
believe that the sole motivation for passing Mo. Rev. Stat. § 311.060 was to
discriminate against out-of-state distributors. Appellants’ Brief at 8 (citing to a
Jefferson City Post-Tribune article entitled “Telegrams Favoring Veto Flood
Governor’s Desk on Liquor Bill” dated May 9, 1947). The gist of that article was

that there were a“flood of telegrams” urging the Governor to veto the Bill.

6
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However, as evidenced by the attached Article entitled “Governor Hears
Liquor Men Tell of Pressurizing,” the two distributing companies opposing the Bill
fabricated many, if not most, of the stock telegrams, which, it turned out,
originated from vacant lots or fictitious addresses. See Jefferson City Daily Capital
News article entitled “Governor Hears Liquor Men Tell of Pressurizing,” dated
May 17, 1947, attached hereto as Exhibit A. Thiswas discovered during a specia
hearing called by Governor Donnelly. Ultimately, the Governor refused to veto
the Bill. As evidenced by this article, one purpose of the Bill was to prevent the
development of a “monopoly” within the industry,* a purpose which is certainly
consistent with the aforementioned policy underlying the three-tier and tied house
laws, namely preventing vertical integration and preventing the domination of
retailers by absentee vendors.

[11.  The District Court Correctly Interpreted and Applied the Twenty-first

Amendment and the Granholm Decison to Appdlants Dormant
Commer ce Clause Challenge.

The Supreme Court has repeatedly acknowledged that the “Twenty-first
Amendment grants the states virtually complete control over whether to permit

importation or sale of liquor and how to structure the liquor distribution system.”

* In ascertaining legisiative intent or the purpose of a statute, it is appropriate to
examine “the problems sought to be remedied and the circumstances and
conditions existing at the time of enactment.” Sermchief v. Gonzales, 600 S.\W.2d
683, 688 (Mo. 1983); See McBud of Missouri, Inc. v. Semens Energy &
Automation, Inc., 68 F.Supp.2d 1076, 1082 (E.D. Mo. 1999).

7
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Granholm v. Heald, 544 U.S. 460, 488-89 (2005) (quoting California Retail
Liquor Dealers Assn'n v. Midcal Aluminum, Inc., 445 U.S. 97, 100 (1980)).
Accordingly, the Twenty-first Amendment aters dormant Commerce Clause
analysis of state law governing the importation of alcohol. Id. at 460. Specifically,
the Court has held that states may “funnel sales through the three-tier system”
which, it has recognized, is “unquestionably legitimate.” Granholm v. Heald, 544
U.S. 460, 488-489 (2005) (quoting North Dakota v. United Sates, 495 U.S. 423,
432 (1990). While holding that facially discriminatory state liquor laws pertaining
to producers and products are subject to dormant Commerce Clause challenge, the
Granholm Court specifically noted that “state policies are protected under the
Twenty-first Amendment when they treat liquor produced out-of-state the same as
its domestic equivalent.” 1d. at 489.> Appellants concede that the Twenty-first
Amendment immunizes at |least certain state acohol laws from Commerce Clause
scrutiny, including laws establishing a “three-tier system” and laws which require,
“that wholesalers be physicaly located in-state”  Appellants Brief at 3.
Appellants attempt to argue that the challenged Missouri law does not fall within

the exemption.

> As expressed by the Arnold’s Wines Court, “ Granholm is best seen as an attempt
to harmonize prior court holdings regarding the power of states to regulate alcohol
within their borders — a power specifically granted to the states by the Twenty-first
Amendment — with the broad policy concerns of the Commerce Clause.” Arnold’'s
Wines, Inc. v. Boyle, 571 F.3d 185, 190 (2™ Cir. 2009).

8
Appellate Case: 12-2502 Page: 14  Date Filed: 12/07/2012 Entry ID: 3982403



The challenged Missouri law, however, does not differentiate between in-
state or out-of-state producers or products. Rather, it ssimply requires corporate
alcohol distributors and their mgority owners, directors, and officers to be
physically present in the state and more effectively regulated by Missouri’ s alcohol
and taxing authorities. See North Dakota v. United Sates, 495 U.S. 423, 447
(1990) (Scalia J., concurring) (“ The Twenty-first Amendment . . . empowers North
Dakota to require that all liquor sold for use in the State be purchased from a
licensed in-state wholesaler”). Also, this law was enacted pursuant to Missouri’s
authority to “structure [its] distribution system,” an area over which it has
“virtually complete control.” Granholmv. Heald, 544 U.S. 460, 488-89 (2005) As
such, the physical presence law is protected by the Twenty-first Amendment and
Appellants’ dormant Commerce Clause challenge fails.

A recent Second Circuit case is instructive here. In Arnold’s Wines, Inc. v.
Boyle, 571 F.3d 185 (2™ Cir. 2009), the Second Circuit upheld a New York law
which permitted in-state retailers the exclusive right to sell, deliver, and transport
wine directly to New York customers, but prohibited out-of-state retailers from
doing so. Although the New Y ork law did not require the owners of the retailersto
be residents, it is nonetheless applicable here for its anaysis. Specificaly, the
Arnold's Wines Court upheld the law on the basis that the Twenty-first

Amendment immunized the statute from dormant Commerce Clause attack.

9
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Noting that the Supreme Court in Granholm held that “the three-tier system itself
IS unquestionably legitimate,” Granholm v. Heald, 544 U.S. 460, 488-89 (2005)
(quoting in part with North Dakota v. United States, 495 U.S. 423, 432 (1986)), the
Arnold’ s Wines Court found that the retail licensing laws fell squarely within the
State's authority to institute “a three-tier system for the regulation of acoholic
beverages . . . [without discriminating] against out-of-state producers in violation
of the Commerce Clause. . . and are thus avalid exercise of the state' s rights under
the Twenty-first Amendment”). Arnold’ s Wines, Inc. v. Boyle, 571 F.3d 185, 192
(2009).

Here, as recognized by the Court below, Missouri has exercised its rights to
establish a comprehensive statutory scheme to regulate the sale and distribution of
alcoholic beverages through the three-tier system. Mo. Rev. Stat., Chap. 311. The
State seeks to funnel sales of alcohol through the “unquestionably legitimate”
three-tier system. Missouri’s system achieves several important policy goals,
including the promotion of responsible and prudent sales practices by requiring the
distributors of acohol, and their majority owners and decision makers, to have
deep roots within the communities in which they sell.

Appelants’ challenge to this personal presence requirement is nothing less
than a challenge to Missouri’s Twenty-first Amendment authority to “structure the

distribution system” and to maintain a three-tier system. As recognized by the

10
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Supreme Court, this authority confers “virtually complete control” to Missouri in
determining "how to structure the liquor distribution system.” Granholm v. Heald,
544 U.S. 488-89 (2005) (quoting California Retail Dealers Ass'n v. Aluminum,
Inc., 445 U.S. 97, 110 (1980)). The critical component of Missouri’s system is the
wholesale tier. The three-tier system has been likened to an hourglass with the
distribution tier as the constriction point. Because all alcohol is funneled through
In-state distributors with a mandated physical presence, they are most amenable to
audit, compliance checks, and community pressure to sell acohol responsibly.®

As noted by the Supreme Court, state alcohol laws enjoy a unique lega
status under the Constitution and, “[g]iven the special protection afforded to state

liquor control policies by the Twenty-first Amendment, they are supported by a

strong presumption of validity and should not be set aside lightly.” North Dakota,

495 U.S. at 433 (emphasis added) (also citing e.g. Capital Cities Cable, Inc. v.

Crisp, 467 U.S. 691, 714 (1984)). These conclusions recognize that the Twenty-

® Since the Granholm decision in 2005, Congress has again spoken with regard to
the “primacy” of state liquor laws. Specifically, the STOP Underage Drinking Act
states. “Alcohal is a unique product and should be regulated differently than other
products by the States and Federal Government. States have primary authority to
regulate alcohol distribution and sale, and the Federal Government should support
and supplement these State efforts.” STOP Underage Drinking Act, Pub.L.No.
109-422, 42 U.S.C. 290bb-25b.

11
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first Amendment embodies an extraordinary expression of our national will
enacted just 79 years ago.’

Appellants have failed to meet their burden with respect to the challenged
statute in al respects. The physica presence law does not discriminate against
either out-of-state producers or products. It simply requires alcohol distributors
and their mgjority owners and decision makers to be physically present in the state.
It was enacted pursuant to Missouri’s Twenty-first Amendment authority to
structure its distribution system. As such, the law is beyond the reach of
Appellants’ dormant Commerce Clause challenge.?

V. The District Court Correctly Dismissed Appellants Equal Protection
Challengeto the Missouri Physical Presence L aw.

Appellants assert that the physical presence law should be stricken for the
“separate and independent reason” that it violates the Equal Protection Clause.

Appellants concede, as they must, that the challenged law does not embody a

’ The adoption of the Twenty-first Amendment reflects the recognition by both
Congress and the States that alcohol is potentially dangerous because of its
Intoxicating character, that its misuse can give rise to serious threats to the public’'s
health, safety, and welfare, and that states therefore require wide latitude to
develop solutionstailored to their citizenry.

® Appellants argue that the Court should follow Cooper v. McBeath, 11 F.3d 547
(5™ Cir. 1994). Asnoted by Appellees, however, that case was tacitly overruled by
Granholm v. Heald, 544 U.S. 460 (2005), which was decided a decade after
Cooper. To at least some extent, Appellants' acknowledge this by virtue of their
concession that three-tier laws and laws which require that wholesaers be
physically present in the state are immune from dormant Commerce Clause
challenge. It is aso noteworthy that Cooper fails to even mention the three-tier
system, which the Granholm Court found was “unquestionably legitimate.”

12
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suspect or quasi-suspect category and accordingly does not implicate a “strict
scrutiny” standard of review. Rather, the statute regulates the sale of alcohol as a
matter of social and economic policy.

As such, the chalenged classification is entitled to a “strong presumption of
validity.” Lyng v. Automobile Workers, 485 U.S. 360, 37 (1988). Furthermore, it
IS incumbent upon those challenging such a classification “to negative every
conceivable basis which might support it.” Lehnhausen v. Lake Shore Auto Parts,
Co., 410 U.S. 356, 364 (1973).

As stated by the Supreme Court,

Whether embodied in the Fourteenth Amendment or inferred from the
Fifth, equal protection is not a license for courts to judge the wisdom,
fairness, or logic of legislative choices. In areas of socia and
economic policy, a statutory classification that neither proceeds along
suspect lines nor infringes fundamental constitutional rights must be
upheld against equal protection chalenge if there is any reasonably
conceivable state of facts that could provide a rational basis for the
classification. See SQullivan v. Stroop, 496 U.S. 478, 485, 110 S.Ct.
2499, 2504, 110 L.Ed.2d 438 (1990); Bowen v. Gilliard, 483 U.S.
587, 600-603, 107 S.Ct. 3008, 3016-3018, 97 L.Ed.2d 485 (1987);
United Sates Railroad Retirement Bd. v. Fritz, 449 U.S. 166, 174-
179, 101 S.Ct. 453, 459-462, 66 L.Ed.2d 368 (1980); Dandridge v.
Williams, 397 U.S. 471, 484-485, 90 S.Ct. 1153, 1161, 25 L.Ed.2d
491 (1970).

F.C.C. v. Beach Communications, Inc., 508 U.S. 307, 315 (1993).
The need for caution in the exercise of judicial review is particularly critical
with regard to alcohol regulations for two reasons. First, by its nature, all alcohol

regulation fundamentally represents a balance between unfettered competition and
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availability, on the one hand, and strict control, on the other. State Legidatures,
according to local norms and standards, must determine how that balance should
be achieved and where the appropriate balance point should be fixed — an exercise
“where the legisature must necessarily engage in a process of line-drawing.”
United Sates Railroad Retirement Bd. v. Fritz, 449 U.S. 166, 179 (1980). That
subjective judgment, forged within the give and take of the political arena by the
community’s local elected representatives, should not be set aside unless there is
“no concelvable basis which might support it.” Second, these particular legidative
judgments enjoy a special status by virtue of the Twenty-first Amendment and,
accordingly, are entitled to the greatest deference by any reviewing Couirt.

The highly deferentia “rational basis’ standard of review is premised upon
the separation of powers doctrine and is designed “to preserve to the legidative
branch its rightful independence and its ability to function.” F.C.C. v. Beach
Communications, 508 U.S. 307, 315 (1993) (quoting Lehnhausen v. Lake Shore
Auto Parts Co., 410 U.S. 356, 365 (1973)). Nowhere should such review be
exercised more carefully than when examining a classification enacted pursuant to

the Twenty-first Amendment regulating members of the liquor industry. °

° The semina case discussing the relationship between the Twenty-first
Amendment and the Equal Protection Clause is Craig v. Boren, 429 U.S. 190
(1976). While it is true that the Court rejected the argument that the Twenty-first
Amendment immunized state liquor laws from all equal protection challenges, the
holding in that case was limited to the following statement: “[ The Supreme] Court
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As discussed in the prior section, there is indeed a rational basis for
Missouri’s physical presence law. In fact, the policy underlying that law lies at the
core of Missouri’s three-tier system and tied house laws, namely that a cohol must
be funneled through in-state wholesalers whose mgjority owners, directors, and
officers are physically present in the state, are amenable to enforcement by the
state, and are responsive to the norms and standards of their host communities.

Appelants have conceded that the Twenty-first Amendment immunizes
certain state alcohol laws from Commerce Clause scrutiny, including laws
establishing a “three-tier system” and laws which require “that wholesalers be
physically located in-state.” Appellants’ Brief a 3. This concession reflects the
recognition that such laws are supported by sound public policy. Obvioudly, as
noted by the District Court, if such laws are supported by sufficient policy for this
purpose, a rational or “conceivable’ basis exists for purposes of Equal Protection
analysis.

Appelants constitutional challenge therefore is narrowly focused on the

rationality of imposing more stringent in presence requirements upon wholesalers

has never recognized sufficient ‘strength’ in the [Twenty-first] Amendment to
defeat an otherwise established claim of invidious discrimination in violation of the
Equal Protection Clause.” Id. at 462 (emphasis added). Accordingly, contrary to
Appelants’ assertion, the Supreme Court has not addressed the application of the
Twenty-first Amendment to an Equal Protection challenge to aliquor law that does
not involve a suspect classification or infringe upon a fundamental constitutional
right (as here).
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selling intoxicating liquor with an alcohol content of more than five percent by
weight as opposed to wholesalers selling less potent alcohol (whose majority
owners, directors, and officers need not be residents). There can be no doubt,
however, that if it is rationa to require that corporate distributors be resident
corporations in order to promote among alcohol distributors greater accountability
and greater sensitivity to community concerns, it is certainly rational to extend that
requirement to the decision makers within that corporate distributor. It is also
certainly rational to require a greater physical presence with regard to alcohol that
IS more potent and therefore potentially more harmful to the public health, safety
and welfare.

As noted in United States Railroad Retirement Bd. v. Fritz, 449 U.S. 166,
179 (1980) (involving the classification of governmental beneficiaries), defining
the class of persons subject to a regulatory requirement “inevitably requires that
some persons who have an amost equally strong clam to favored treatment be
placed on different sides of the line, and the fact [that] the line might have been
drawn differently at some points is a matter for legidative, rather than judicial,
consideration.” This conclusion applies with equal force to a classification which
“delineates the bounds of the regulatory field.” F.C.C. v. Beach Communications,
Inc., 508 U.S. 307, 316 (1993). Such legidlative line-drawing “renders the precise

coordinates of the resulting legidlative judgment virtually unreviewable, since the
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L egislature must be allowed to approach a perceived problem incrementally. Id.;
see Williamson v. Lee Optical of Okla., Inc., 348 U.S. 483, 489 (1955); see also
Ferguson v. Srupa, 372 U.S. 726, 730 (1963) (“courts do not substitute their
social and economic beliefs for the judgment of legidative bodies’ after the
Lochner era).

The judgment of the Missouri Legidlature to require a greater physica
presence for acohol wholesalers falls into this category. While the Court, in its
subjective judgment, might draw that line differently, Amici respectfully suggest
that it should not interfere with this legislative prerogative and the Legislature
should be permitted to construct or deconstruct liquor regulations on an
incremental basis as it sees fit. In light of the authority under which this
classification was enacted and the subjective nature of this classification,
Appellants Equal Protection challenge must fail.

CONCLUSION

For the foregoing reasons, Amici respectfully submit that the District Court

decision be affirmed in al respects and that Appellants’ appeal be dismissed.

17
Appellate Case: 12-2502 Page: 23  Date Filed: 12/07/2012 Entry ID: 3982403



Respectfully submitted,

December 6, 2012 /9 Michael D. Madigan
Michael D. Madigan
Counsdl of Record
Katherine E. Becker
Madigan, Dahl & Harlan, P.A.
222 South Ninth Street, Suite 3150
Minneapolis, Minnesota 55402
612-604-2000
Counsd for Amici Curiae

Paul E. Pisano
1101 King Street, Suite 600
Alexandria, Virginia 22314
703-683-4300

Of Counsel:

Stephen M. Diamond

1140 Asturia Avenue

Cord Gables, Florida 33134
305-569-9882

18
Appellate Case: 12-2502 Page: 24  Date Filed: 12/07/2012 Entry ID: 3982403



STATEMENT OF RELATED CASES

So far asis known to Amici Curiae National Beer Wholesalers Association
and Missouri Beer Wholesalers Association, there are no related cases pending in
the Eighth Circuit Court of Appeadls.
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murder. Rerare cent In huge relrigera. T
11 As the xiale neaved conclu-{lors.
sion of 1ls case #gninst the ac-| The Red Cruss £ays the known
{leused waite men, ine detunse | dend now lotal 454 Th Texasl
fﬂu)‘[h\ dM:lmmcdly 10 establish|[Stale Department of  Public|

103 Bodies Remain
Unclaimed-—Houses
Are Being Built i
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e e Raddy areclor

B Rod Cross untl, said 1625
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\Phone Strikers
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resenreh by
Bfter atlonding chuveh services aotie 81 4 SAUCT A.my”

carly Tast algnt, Thomus Crost. | qlyviors snid iodny

Trickling Back
To Their Jobs

19,000 More Went
+2 To Work Friday
meompany Report

Southwestern Bell One
of Few Territoties
Still Holding Out

WASHINGTON, May 16—(AP)
—-Plcket llnzs ‘which membara
the ‘etephone  Instaliation

Senate OKs Deficiency
Appropriation Bill
WASHINGTON, May 15
—The Senata tnday appr
doficlency 2npropt tian bt pru-
a,00n

viding  $1384 o maintain
the post affice and seversl other
Cnvcmmum ugencies  through!

June 3
n no\\ goex ta conlerenc
the House, which voted §
ﬂm S n the Senale.
s 50 per cem Wl tunde
\\l:d ave o moet post ofticn |
nsses atiribuled 10 B8R increase
in the rrmount of mail handled,

Test Flight of a

Wn Ki U 1 b b "
L German V-1 Rocketjinnin tor wess aiscopeared tn
.

any areas loday, leaving other
workers {vee lo resume normal
telephone ser .

The pickels will be back in a
few days, however, said Prasis
dent Ernest Weaver of the
union, the Associatlan of Come
munications Equipment Work-
ers, il his organization and the
Weslern Electric Company fail

| Provides Mystery

Prajectile Veers from Its
Charted Course in
New Mexico

ALAMOGORDO, N. M., May
1E—(AP)—A grent whining 10a%|to rench an &
greement,
filled the sky late yesterday, and| Negotlatlons were resumed tor
Lishartly aflerward the 8000 resl-|day, with labor department cons
eldents” of thix southern Newlelatavs presiding al company-
Mexico town heavd five disthoet funion conferences,
explosions. Negolintions by uniens
g That wus ihe R by e o
duced by a German V-2 rackel,,. o -
.“m,_,h c“mb“, B0 miiles into the |linued in Detrolt, Clevelond and
vee M i charied [seme other places.

enrlh 8} Progress toward
Liiles out- sivike” o members selfling_ the

and

and crarhed
Tttle n\orn ll\an tov
side Alamog

‘ lional Association of Tolephons
The pl’u]ecll]e W oo r:d tar s [Equipment Workers against the
lesl Jght T dle Sands| Weslern Eleciric Company was

ng gro Jer south-]indicated tonight by m union of-
Svert ot fere by Frarav. ficial at the concluslon of @ pe-
u same down ) naif & mile from |g0tinting sosalan in New
slural vock|CiY
;rarmaunn benr UL S, Highway| Millon G.

I\I \th(r Sullds. Lt Cul Har~
“Tur While

York

Balr, ,senr
lraunurcr of the unlal 1q
the conferees were zndel\or-
old, Sands] Ing to
pm\'lng gruund commandant, | tim.
said thot pending A formal re.
port from a ground earch craw
al the scene, there were no clues |y eRRwE
1o the cause of the missle’s be-] JFIEPRORS
hevoir and n guess wauld . bel Bl

Meanwhlle;  the ~American
Zelegraph Comr
hat' service on

FA® Tl Syetem throughout tha
B e waver, that condi-{counlty waz spbroximutely 60
tla of the misslo. shpyed, cl per ceht ot normal, Wi billvids

Iy* b \iRs no. explisio

o " Comphnies
that Il\c"nol!e was "echoes p! the

handll: 63 per cent u( lhe oormnl
number ol lacal ci

More than 19, unn telephone
workers returned to their jobs
durlng the duy, AT&ET sald, This
brought (o ncarly :0 per cent

Showers Taday, Cooler .

And Fair for Sunday | ner S empteyed wne re-

(BT iy Ansocinted Preind ned to wnlk slnce lhe strike
Parlly cloudy sl and more hagan Apy

| showers this Afteranon shd  lo-] “As of 5 p,

oight was the fovechst for Mis-!uomprny

m., lodsy,” lhe
“lhe  principal
iarems where there re telcphone
e chl!f will rise lo the gnions still on strike were: Ohio,
middle 308 1o ay in Missourl. Michigon, and ersltorles
ight raln fell aver most por« servad by Lhe Soulhwesteen Bell
ions of the mlﬂ yesterday, con-| Campuny. as well as the District
tinuing lost n of Calumbia, where traffic
“““°k for Sunday, 8¢ forces remuied out.”
cording_ lo forecusters, is
an ending of showers in
souri and a gencral droppmq i
femperatuves.

The veported high in Missouri:
|yesterday was 86 derees at Ad-: ST,
ivance. and the staie’s 100 was, day)oai
5§ degrces ay Si. Josepl

House Would Cut
Money for Navy |

WASHINGTON, May I6—(AP),
~—The House npprupnallon:
commillce charled an economy|the — Southwestern = Telephone
course (or ihe Navy today.fWorkers Union, said last nighv
which would stash its lotal funds: “We are irying to bring

Southwestern Bell in
‘Line for Settlement
LOUTS, May 17—(Satur-
AP) — Negotiations 1o
Jenil the 40-doy-olt Southwestern
IBett "Telophane Company strike
‘continued info the early morne
ng hours todhy after & union ot~
ficial exprossed beliel that com-
pany and upion officials  were
HOMIIIIZ an BBI‘GGH’!EI\L
Although spokesmen, for the
were wnwilling _ to
ke oay Brediction, Everstt
VE Couter, goneral counsel for

allm
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ede’ a decumn
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- *Governor Hears -

Liquor Men Tell
- Of Pressurizing

425 Salesmen Toured the
State Inspiring Wires
on New Liquor Bill

Spokesmen for ithe Continental
and Kinsey Distilling Sales Com-~
panies told Gov. Phil M. Don-
nelly Friday they inspired a
telegraphic campaign against a
liguor bill; which piled more
than 700 lelegrams on ihe Gov-
ernor's desk.

As a special hearing lasting
more than 1wo hours, the Gover-
nor guizzed Thomas J. Nolan of
Kansas City, representing he
Kinsey firm, abow! the mechan-
ics of the pressure campaign.

Noland said more than 25 ol
the two distributing companies’
salesmen toured the state, ask-
ing dealers to sign one of the
three stock telegrams which had
been prepared, He indicated
the companies paid for "“most”’
of the telegrams.

#  The Goveraor inquired about
telegrams from vacant lois and
fictitious addresses, and some
from Illinois but Nolan said he
knew nothing about them.

Stale Inspectars in Check

Later Donnelly (old a news
conference that stale liquor in-
speclors had conducted a ‘'spot
check’ on his orders, and found
that some dealers whose names
were signed lo telegrams did not
know what they were signing.

;\moam dealers later asked that
their names be withdrawn, the
Governor said.

Joseph P. Halpin of Xansas
City, representling the Continent~
al firm, said at the hearing thal
“a jot of telegrams crept in that
we knew nothing about.””

George Ayhward of Kansas
City, ahother spokesman for the
two distributors owned by Pub-
Jicker Industries, Inc,, of Phila-
delphia, also disclaimed what he
called “snappy’’ lelegrams. I

. & don’t believe in any ol thal pres-
sure stuff,” he declared.

The bill which raised_the ob-
jeclions was described by Fred
M. Switzer, Jr., of St. Louis,
counsel for the Missouri Whole-
sale Liguor Dealers’ Association,
as “‘designed lo prevent a tend-
ency toward monopoly.”

To Proiect Smail Busincsses

He said its requirements that
the stock of wholesale liquor
companies be 90 per cent owned

*

by resideni Missousians would
G-r.nno_.mc_. small  businesses
against huge corporations™

which “threalen the small busi-
nessman in Missoudi."”

Former Sen. A. L. McCawley
of Carthage altacked the
constlitutionality, and said it was
diseriminatory. Switzer replied
that at least 15 olher states have
similar laws, He said such
legislation was clearly within
the state's police power,

George Rozier ol Jellerson
City, another attorney for the
wholesale liquor dealers’ asso-
ciation, charged that the Xinsey
and Continental companies had
refused to sell their brands o
Missouri wholesalers sinte set-
ting up their own distributing
firms.

Donnelly. who must ac{ on the
bill by May 21, took the issues
under advisement.

bill's

The principal and students of the Cassoday, Kansas, .mnsnn_

o:mcmemm killed or injured. Damage {o the town and outlying farm
$5,000.

TORNADO LASHES KANSAS TOWN

1 view {he wreckage of one -of the
school buildings after a tornadic wind storm struck the small east-central Kansas community. Na

buildings was estimated at

Good Fishing Reported
By State Commission

Crappie fishing is excellent,
and white and black bass f{ish-
ing is good at Lake of the
Ozarks, and Lake Wappapello
but only the  coves at Lak
Taneycomon offer angling, the
Missouri Conservation Commis-
sion reported today.

Truman Concerned
About Upped Prices
Farm Real Estate

Reports a 92 Per Cent

of the Ozarks, the report said:

Increase in ><0_‘Dmm at the headwaters of the Glujze
rivet, from passover on up,

Mm:—zm Tn_nmm while bass are striking, and

WASHINGTON, May 16-—(AP):Crappie are hilling well. Black
—President Truman loday mmwm&”_.ﬂmmmﬁm.ﬂﬂm Wwwwmﬁu.&%rm;ﬂw %.%wm
Secretary of Agricullure >:mm...m>~.~..: is murky, but crappie are
son 1o call a.conference of Gov-ibiling well. As the main lake
- | biting /

ernment agancies and farm on-_&mm_”m. ,__% slewely, mcanx..ouoim
ganizations to combat a “serious E.M—..wﬂwmmcwmﬂ..“.,. ,,oqw_m &M”Mm ummmv

y "o - ’ 1 every-
—:wEmB in farm real esiate where on Luke Wappapello,
prices, while below thh: dam bass are

In a leiter to Anderson, Mr.!striking plugs with fair fre-
Hu::..m:mm..u“

_n:maov.. m.mmzum.mmmoozc::..o

“From this conference, 1 rcno_%ﬂmﬂmu Black river and the
there wili develop a specificl Lake Taneycomo is four feet
program of methods of discour-]abeve normal and still rising,

1y concerned’ about the receni
. T died i ier -
““While on the whole agricul- wo men died in a fiery auio

mmm:wHEA#mqm::m:csw:nw..ﬁpprmncgammmmoswui.
_‘mm:mmﬁm..mﬂﬁnmmm:n:..:Emm .lul .
ozuu:ﬂcuohawainmgm.z >:ﬂ°|.—.—‘=ﬁx ﬁ—_mwr
rise in farm prices which, in .
many areas, have reached peaks x——mm; .—.Ec zam—
“which caanot be sustained by
probable long-lime farm earn-

hile A A truck crash here on Highway
ture is in sirong linancial con-i50S  this afternoon. Charred
dition, the fact = vemains thatipepers found in the wreckage
there are a large number ofijed investigalors io helieve the
farmers, including veterans, who 5

Mr. Truman said he is “‘deep-
ings.” LEBO, Kas., May 16—(AP)—
dead were Douglas E. Gray, 24,

are going heavily into debt 1tofy used car dealer from Welling-
purchase farms at  inflated|ton, Kas., and Omas Houslon
prices,” the President con-, Wijchita, Kass | . !
‘tinued. - S

Fear Difficulties Coming ved to be Gray's was esiab-

The farmers are likely to find{lished through a parlly destroy
themselves in difficully whenled driver’'s license. The. cthe
prices of farm products declire body ivore a blackened identili

{0 lower levels, he said. cation bracelel bearing the
Mr. Truman said banks and|name of Houston. The charred
other lenders should give ‘‘care-iremains of 1lerminal lzave

papers found in the ruins of a
suitcase indicated that Houslol
was teleased from the U. §
Navy two days ago at Washing:-
ton, D, C.

Clarence Rosebaum., Kansas
City, Mo., the driver of the Santa
Fe truck, escaped {rom the
wreck with burns. He was taken
to an Emporia, Kas., hospital.

Remains of the registration
ceriificate in 1he car drivea by

ful consideration” to the prob-
lem. He suggested that! Secre-
tary Anderson invite 1o the con-
ference representatives of life
insurance companies which now
are making many mortgage
loans, the American Bankers
association, and the Federal Re-
serve Syslem,

Mr. Truman's leller recalled
the distress among [armers
which followed the land inflation

Dfficials Seek 15

A TMauld Waw Mna RPN

| Joint Senate and

'House Committee

Best news comes from Lake:

AZH.>\H.m~mE55 N

Taxi:Driver Failed to
Report.an Accident

A sumons to appear in the
police ‘court today was given to
a taxi calb driver here late yes-
terday.-afternoon afier he failed
10 repoit an accident which oc-
curred dt: the covrner of Mul-
berry and McCarty.

According to  the rather
sketchy " police report a local
cab company driver hii a’ boy
on a bicydle, The youlhful rider
was Leraoy Green, and police re-
port that ‘he was pot injured.
The name of the offending cab
driver was nol given last night

AMG in Germany

Warns People in
Food Shortages

Some Blunt Words Used
in Attempt to Curb -
Disturbances

on the police ‘reports.

BERLIN, May 16—(AP)— .
The American Military Gov- m H

ernor of Hesse fold the m..m?_ zmqw——m— . —ﬂ v—ﬁm
man people tonight that 25_. '

seas penaty witveovekea T Congress for
Voice of America

ances stemming from protests
Desires to Offset the

o—.m.._.rmmroaovmm%mocn.
In the slernest language

Russian Propaganda

mm«inm

since the end of the war, Dr.
James R. Newman warned the
WASHINGTON, May 16—(AP)
—Secrelary of State Marshall

Approves Aid Plan

Indicates Truman Will;
Get Full $350,000,000
for Foreign Relief

" WASHINGTON, May 16—(AP)
—The full $330,000,000 foreign
relief program " President Tru-
man has asked for. was agreed
io today by a Senate-House con-
ference committee . . . which
means that Congress is virlual-
ly cerlain to grant il.

'The committee acled as an-
other key foreign policy measure
—the $400,000,000 program - of
helping Greece and Turkey
against Communism— reached
Mr. Truman’s desk. .

Charles G. Ross, presidential
press secrelaty, said Mr, Tru-
man will sign the Greek-Turkish
' bill soon, and at that time may
name a direclivg head of the
historic new venture.

‘fhe administration, with bi-
partisan support, scored a vic-
lory .v<7m: the Senate-House
committee, appoinied to pul lo-
gether a4 compromise on the gen-

‘E@.ms.:nm:o: ol ihe cwn% be-

wnted | Grav indicaled he had nurchas-

ate figure ol $350,000,000
-stead ol the House [igure
| $200,000,000.
| Both the Senate .and Hofise
|will have to catify the compro-
mise, and the House, which is’'tp
acl Tirst, may pass upon it Tues-
day. . o .
As drafted by ihe lwo-House
commiltee, lhe measure cun-
tains @& provision instructing
resident Truman {oc negotiale
with Soviet Russia and ather
nations o delay reparalious
paymenis by couniries receiving
reliel aid. -

May Goes on Stand
In War Fraud Trial

WASHINGTON, May 16-—(AP)
—Andrew J. May, former chair-
!'man of the House Military Com-
_mitiec, launched his delense
jagainst war fraud charges to-

of

H

Tsm confiscate all food stuffs”

eral reliel bill, accepted- the Sen-
in-:

Dm:ﬁm:,vmom&m?m:umm&mmm
prepared for radic delivery
that he was ready to use Socrel ate 3
T aske: Ongress OGARY or a
American occupation troops to | “y7gice of America” to tell the
‘search all places and seize;world about this nation’s dipla-
matic policy, and o offsel Rus-
sia’s ‘‘clever propaganda serv-

ice.”

Huslling [rom a cabinet meet-
German program of ""no work— ing to Capitol Hill, he urged a
no rations™ for "“parasiles and House Foreign Aflairs subcom-
joafers.” mitlee lo give iis blessings (o the

. Siate Deparimeont's information

U'.Jw..“..MZHmM»M-MuHMDMﬁ“m his and cullural relalions program.

prepared text a stalement that| mw mm:pa Mo.ﬁw countries mis-
he mighl invoke complete mar- w.mm-mwmun_ a.%:n.m::m_:._m :w:.»
tial law *unless the atlitude of _mnampz ﬂ:m mﬂ._m.ma an is
the people improves,” but he as- um.m:w o) e b ush
serled flatly that any German thr m_ om_w__wmm. 1 w ._mm
acling against “occupational re-| {ATOUBH special legis 8 ion, the
quirements or programs” would |Program the State Departmeunl
is now carrying on will die July

risk a deallr sentence. 1. The House ihis week refused

if food hoarding continued.
He said he would implement a

Phorn
Trick
To 1

Senate OKs De
Appropriation B
WASHINGTON, M
-—The Senale today
deficiency apprupriatl
viding $135.418,000 1

ihe post ollice and si
Government  agenci
June 30,

It pow goes tn con
the House, which ve
000 less than the Ser

Nearly 30 per ce
provided are 1o mee
losses atiributed 10
in the amount of m:

Test Flight o
German V-1
Provides M

Projectile Veer
Charted Co:
New Me>

ALAMOGORDO,
16—(AP)—A greal
filled the sky late 3t
ishorily aiterward tl
idents of this so
Mexico lown heavd
explosions.

*“There will be no strikes in h N "
Hesse, nor will there be any tot-| 0 _..o;.n_mm m...:am:—o.:ﬁ,m. Eem
erance of any other agilations|Eiaml, inclucing ihe oice o

i ici AR A9 St America’” broadcast to  Russia
against the policies of Militavy | 0 elsewhere, j th Depar!
Government, whether the pur-]2? :ﬂkmm‘.\_,m»mw—mm m: h mzum Em.,:wm.
pose is political or otlherwise, ment's u .wm. .

stand was on the ground ihal

which in any way impede or N .
H E < the program has never beeh au-
tend to impede the occupalional thorized by legisiation.

Bids on 63 Miles
Road Work Sought

““‘Any person ot group of per-
sons so acting or doing will be
punished, and rermember thal
under the laws relating to occu-
pation Armies, and Military Gov-

The Slale Highway Depari-
Bma_.WEE:RAONEnmU%uE:n
ucamBUwo—-mam:eonaonn:;wa
Am_‘:mpmmongmuo-.E:mma—:..::nr.
imwm.

ernment, the supreme penally
can be imposed aguinst offend-

Also included in the bidding is
:mm...-%ﬁﬂ.:ﬂo:o:.m—.—.owzm.

ers.”
The fotal estimatled cost of the

Aithough promising that the
United Staies is rushing food

63 miles will reach approximate-
Eafaac.oa?H.:mmmv_d._.m

shipments to thelr relief, Dr.
Newman told the Germans
that they themselves—because
of the war they started—were
are located in 13 counties.
The major projecis inchide:
Randoiph county—US 24-—4.1
miles grading, widening and re-

responsible for {their own
surlacing with bituminous con-

plight.

“I ynust cemind you that there
crele betwcen Huntsville and
Moberly. 7.2 miles gradinsg,

is no obligalion, absolutely none,
bridges and concrale paving he-

tupon the United Siates lo engage
in a program of feeding the
fountry it defealed,’’ he said.
Appeals for Unity
“Never before in all history
has a conquering Army set

wco_.:.uE feed the people mwwno_.‘._. M.Nm.m___._w M\w_wvm.‘:. and Monroe
quered. This is putting it blunl-{ "y S e 1 24167  miles
1y, but think of all ilhis before grading and concrele  paving

you indulge too freely in self

ity and befare you condemn or from Randolph county line east

{0 Wentzville.

Warren—US  40—4.3 miles
grading, bridge and concrete
paving [rom Wright City to St.
Charles couniy line,

hours after a public appeal by
Brig. Gen. Walter J. Muller in
Bavaria for German unily in
solving the food shortage.

k B 1o Paris.

._Evman ihe only program which St. Charles—US 41—5 miles
E:mmnanocw_w offered 1o aid} ding, bridge and concrete;
%om.mm ‘broadcast came a few paving from Warren county line

That was the =1
yduced by a Germat
which climbed 80 p
sky. veered off

_no:_.mm. and crashe
1little more than fo
side ‘5maomc_da..w

The projectile w-
{est flight rom th) -
proving ground, {¢
west of here by

1t came down hal
Indian Well, a 1
formation pear U.
70.

Al White Sands,
old, R. Turnev,
proving ground
said that pending
port Trom a groumt
al the scene, there
{0 the cause of th
havoir and a gue
pure speculation.

‘He said, howeve
{ion of the missle.
1y theré Was no ¢
thai the noise was
impact.”

Showers Toda’
And Fair for §

¢By the Assocla

Parlly cloudy sl
showers this afllei
night was the Tor
sourt.

The mercury w
middle 80s today
i Light rain fell ¢
tions of the state )
tinuing last night.

The oullook for
cording {o {nreca
an ending of sho
souri and a gener

Tt wrac helieved the declara-| "\ J." rie a7 eon —ilae

temperatures.
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