
IN THE UNITED STATES DISTRICT COURT 
FOR NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
  
LEBAMOFF ENTERPRISES, INC., et al.  ) 
       ) 
   Plaintiffs,   ) 
       ) 

v.      ) Case No. 16-cv-08607 
       )       
DONALD G. O’CONNELL, et al.    )  Hon. John Z. Lee 
       ) 
   Defendants,   ) 
       ) 

- and -      ) 
       ) 
WINE AND SPIRITS DISTRIBUTORS  ) 
OF ILLINOIS      ) 
       ) 

  Intervenor-Defendant.  )  

DEFENDANTS’ AND INTERVENOR-DEFENDANT’S COMBINED MOTION TO 
DISMISS JOSEPH DOUST AND LEBAMOFF ENTERPRISES, INC. AS PLAINTIFFS 

PURSUANT TO RULE 12(B)(1) AND MOTION TO STRIKE CERTAIN 
ALLEGATIONS OF PLAINTIFFS’ COMPLAINT, AND PLAINTIFFS’ PROPOSED 
FINDINGS OF FACT AND CONCLUSIONS OF LAW PURSUANT TO RULE 12(F) 

  
Defendants Donald G. O’Connell, Commissioner and Acting Chairman of the Illinois 

Liquor Control Commission (the “ILCC”), and Thomas Gibbons, Patricia Pulido Sanchez, and 

Melody Spann Cooper, Commissioners of the ILCC (collectively, “defendants”), by and through 

their attorney, Kwame Raoul, Illinois Attorney General, and along with Intervenor-Defendant 

Wine and Spirits Distributors of Illinois (“WSDI”), by and through its undersigned counsel, and 

for their combined motion to dismiss Joseph Doust (“Doust”) and Lebamoff Enterprises, Inc. 

(“Lebamoff”) as plaintiffs pursuant to Rule 12(b)(1) for a lack of subject matter jurisdiction and 
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to strike certain allegations of plaintiffs’ complaint, and plaintiffs’ proposed findings of fact and 

conclusions of law related to Doust and Lebamoff, state as follows:1 

INTRODUCTION 

A very recent development in this case has mooted the claims of Lebamoff and Doust, 

which must be dismissed for a lack of standing. Lebamoff and Doust allege that Illinois’ direct-

shipping laws (235 ILCS 5/5-1 (d) and 235 ILCS 5/6-29.1 (b)) bar them from shipping and selling 

wine directly to Illinois consumers in violation of the dormant Commerce Clause. They further 

allege that, absent these provisions, they would like to sell, ship, and deliver wine from their 

Indiana retail liquor stores directly to Illinois consumers. Doust and his partner, Andy Lebamoff, 

have recently sold all their Indiana-based retail liquor stores, transferred the liquor licenses to the 

third party that acquired their retail liquor stores, publicly announced their retirement from the 

industry and, upon information and belief, covenanted that they will not engage in the business of 

selling alcohol in Indiana.  

Lebamoff’s and Doust’s decision to exit the retail alcohol business deprives them of 

standing to challenge Illinois’ direct-shipping laws and, in turn, negates subject matter jurisdiction 

over their claims for declaratory and equitable relief, which must be dismissed as moot.  Further, 

because Lebamoff and Doust are no longer in the retail alcohol business, certain allegations in 

their complaint and proposed findings of fact and proposed conclusions of law are no longer true. 

Controlling law requires those untrue allegations to be stricken. 

 

 

 
1 Count I is the only remaining claim here, as Count II has been voluntarily dismissed. DKT. # 80. Count 
I is brought by Joseph Doust and Lebamoff Enterprises, Inc. (as retail-plaintiffs), as well as by consumer 
plaintiff, Karen Berkley (“Mrs. Berkley”). The instant motion does not challenge Mrs. Berkley’s claim.   
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FACTUAL BACKGROUND 

 At the time this action was filed, Lebamoff was an Indiana corporation (d/b/a Cap n’ Cork) 

that operated 15 retail liquor stores in Fort Wayne, Indiana. At that time, Lebamoff was licensed 

to sell alcohol in the State of Indiana but alleged that it was “prohibited by law from selling, 

delivering or shipping wine from its inventory directly to consumers in Illinois.” Exh. A, ¶ 16. 

Lebamoff and Doust challenged Illinois’ direct-shipping laws by seeking prospective injunctive 

and declaratory relief, which, in pertinent part, requested: 

• a judgment declaring 235 ILCS 5/5-1 (d) and 235 ILCS 5/6-29.1 (b), 
unconstitutional to the extent that they prohibit out-of-state wine retailers from 
selling, shipping and delivering wine directly to Illinois consumers, as a violation 
of the Commerce Clause of the United States Constitution; and    

 
• an injunction prohibiting defendants from enforcing those statutes and requiring 

them to allow out-of-state wine retailers to sell, ship, and deliver directly to 
consumers in Illinois.2 
 

 To establish standing, Lebamoff and Doust alleged that they are unable to sell wine to 

Illinois consumers from their retail stores in Indiana, but “intend[] to sell and ship wines directly 

to consumers in Illinois if the laws prohibiting such sales and shipments are removed or declared 

unconstitutional.” Exh. A, ¶ 4.  

In July 2021, 2021, Big Red Liquors acquired all fifteen of the Lebamoff liquor stores. 

Exh. C. As part of this transaction, Lebamoff requested permission from the Indiana Alcohol and 

Tobacco Commission (“ATC”) to transfer its liquor licenses to Big Red Liquors. At a meeting 

held on August 17, 2021, the Indiana ATC approved the transfer of the Lebamoff liquor licenses 

to Big Red Liquors. Accordingly, Doust and Lebamoff no longer own and operate retail liquor 

 
2 Lebamoff and Doust confirmed in subsequent pleadings that they “are claiming no monetary damages.” 
Exh. B. Lebamoff and Doust’s only other prayer for relief requests attorney’s fees and costs. However, 
this request is irrelevant to the issue of whether they have standing and whether their claims are moot. 
Cornucopia Inst. v. U.S. Dept. of Agric., 560 F.3d 673, 676 (7th Cir. 2009) (“a claim for attorneys' fees is 
separate from the merits of the action, it cannot save [plaintiffs] claim from becoming moot.”). 
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business in Indiana (or elsewhere). Nor will they own and operate retail liquor stores in the near 

future. First, as part of this transaction, Lebamoff and Doust publicly stated that the sale was done 

because they are exiting the industry permanently. See e.g., Exh. C (“The decision to retire wasn’t 

an easy one.”). Second, upon information and belief, the sale of Lebamoff to Big Red Liquors 

includes a contractual non-compete clause that prohibits Doust and Lebamoff from competing in 

the retail liquor business in the State of Indiana (i.e., the only state that they have operated a retail 

liquor business).3  

 Given that Lebamoff and Doust are no longer engaged in the retail liquor business, counsel 

for defendants and WSDI initiated a meet-and-confer with plaintiffs’ counsel regarding their 

claims. On August 20, 2021, counsel for defendants and WSDI requested orally and in writing that 

Lebamoff and Doust be dismissed as plaintiffs due to their lack of Article III standing. Exh. D. 

Counsel for defendants and WSDI further requested that certain allegations of the complaint, and 

the proposed findings of fact and proposed conclusions of law regarding Lebamoff and Doust be 

withdrawn, as they are no longer true or correct.  See Exh. E, SoF ¶¶ 2-9; ¶¶ CoL 3-4; Exh. A, ¶¶4-

5, 16-18. Counsel for plaintiffs acknowledged that Lebamoff and Doust have sold their businesses 

and transferred their alcohol licenses, but have not reached a decision on whether to withdraw their 

claims for lack of standing or remove these allegations from their complaint or the proposed 

findings of fact and proposed conclusions of law. Given the approaching trial date and 

unambiguous law confirming Lebamoff’s and Doust’s lack of standing, the instant motion is 

 
3 In written correspondence, defendants and WSDI asked plaintiffs’ counsel to provide a copy of the 
purchase and sale agreement with Big Red Liquors if plaintiffs disputed that Doust and Lebamoff were 
subject to non-competes barring them from the retail liquor business. See Exh. D, p 1. To date, plaintiffs’ 
counsel has neither verbally contested the existence of the non-compete nor provided a copy of the 
purchase and sale agreement.     
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brought to dismiss Lebamoff and Doust’s claims as moot and to strike the now-incorrect 

allegations contained in their pleadings. 

LEGAL STANDARD 

 The issue of subject matter jurisdiction is one that can and should be raised at any stage of 

the litigation when it appears that the Court no longer possesses jurisdiction over the claims in the 

action. Micrometl Corp. v. Tranzact Technologies, Inc., 656 F.3d 467, 471 (7th Cir. 2011). 

Motions to dismiss claims as moot are properly brought under Rule 12(b)(1) for lacking subject-

matter jurisdiction. See, e.g., St. John's Church of Christ v. City of Chicago, 502 F.3d 616, 625 

(7th Cir. 2006); Franzoni v. Hartmarx Corp., 300 F.3d 767, 771 (7th Cir. 2002); Snyder v. King, 

745 F.3d 242, 251 (7th Cir. 2014) (Wood, J., concurring) (“If [the case] were moot, then the 

dismissal would have to be under Rule 12(b)(1), for lack of subject-matter jurisdiction”).  

When ruling on a motion to dismiss under Rule 12(b)(1), the court may “properly look 

beyond the jurisdictional allegations of the complaint and view whatever evidence has been 

submitted on the issue to determine whether in fact subject matter jurisdiction exists.” St. John's 

Church, 502 F.3d at 625; see also Ciarpaglini v. Norwood, 817 F.3d 541, 543 (7th Cir. 2016). 

(noting that courts may “view evidence to determine whether subject matter jurisdiction exists in 

fact”). No presumption of truthfulness attaches to a plaintiff's standing allegations. Apex Digital, 

Inc. v. Sears, Roebuck & Co., 572 F.3d 440, 444 (7th Cir. 2009) (when faced with evidence calling 

plaintiff's standing into question, “[t]he presumption of correctness that we accord to a complaint's 

allegations falls away”). Rather, when “standing is challenged as a factual matter, the plaintiff 

must come forward with competent proof - that is a showing by a preponderance of the evidence 

- that standing exists.” Lee v. City of Chicago, 330 F.3d 456, 468 (7th Cir. 2003). 
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ARGUMENT 

Lebamoff and Doust should be dismissed as plaintiffs under Rule 12(b)(1) because, as a 

result of their exit from retail liquor business, they no longer have standing to pursue their claims. 

This Court therefore lacks subject-matter jurisdiction over their claims, which should be dismissed 

as moot. Further, because Lebamoff and Doust are no longer in the retail liquor business, several 

of the allegations in the complaint and proposed findings of fact and proposed conclusions of law 

are no longer true as they relate to those parties. Accordingly, those allegations and proposed 

findings should be stricken. 

A. Lebamoff And Doust No Longer Have Standing To Pursue Their Claims, Which 
Should Be Dismissed As Moot. 
 

Lebamoff and Doust previously asserted that they have standing because: (1) they are 

injured by “being prevented from shipping wine to potential customers in Illinois;” (2) that the 

“cause of the injury is the law prohibiting an out-of-state wine retailer from shipping to Illinois 

consumers;” and (3) that this “injury is redressable because the defendants may be enjoined from 

enforcing this ban, and Lebamoff will then be able to compete for business in Illinois.” Exh. E, 

CoL ¶ 3. Lebamoff and Doust have since voluntarily exited the retail alcohol business and, 

therefore, cannot claim they are suffering from an injury that is traceable to Illinois’ direct-shipping 

laws. Further, given Lebamoff and Doust’s departure from this industry, they no longer have a 

personal stake in this litigation that is capable of redress by this Court.  

Article III of the Constitution limits federal-court jurisdiction to “cases” and 

“controversies.” U.S. Const., Art. III, § 2. This limitation demands that “an actual controversy . . . 

be extant at all stages of review, not merely at the time the complaint is filed.” Arizonans for 

Official English v. Arizona, 520 U.S. 43, 67 (1997) quoting Preiser v. Newkirk, 422 U.S. 395, 401 

(1975); U.S. Parole Comm'n v. Geraghty, 445 U.S. 388, 397 (1980) (“[T]he doctrine of standing 
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set in a time frame: The requisite personal interest that must exist at the commencement of the 

litigation (standing) must continue throughout its existence (mootness).”); Wis. Right to Life State 

Political Action Comm. v. Barland, 664 F.3d 139, 149 (7th Cir. 2011) (The mootness doctrine, 

which is premised on both “constitutional requirements and prudential considerations,” requires 

that the case “contain a live dispute through all stages of litigation.”). “If an intervening 

circumstance deprives the plaintiff of a ‘personal stake in the outcome of the lawsuit,’ at any point 

during litigation, the action can no longer proceed and must be dismissed as moot.” Genesis 

Healthcare Corp. v. Symczyk, 569 U.S. 66, 72 (2013) (quoting Lewis v. Continental Bank Corp., 

494 U.S. 472, 477-478 (1990)); Church of Scientology of California v. United States, 506 U.S. 9, 

12 (1992) (“if an event occurs while a case is pending [review] that makes it impossible for the 

court to grant ‘any effectual relief whatever’ to a prevailing party,” the court must dismiss the case 

as moot.”). 

In order to have standing to bring a suit seeking prospective relief, such as declaratory and 

injunctive relief, a plaintiff must be able to show an actual controversy. Golden v. Zwickler, 394 

U.S. 103, 108 (1969). “A plaintiff seeking a forward-looking remedy like an injunction or a 

declaratory judgment has standing to sue for an alleged future injury only if ‘the threatened injury 

is certainly impending, or there is a substantial risk that the harm will occur.’” Santiago v. City of 

Chicago, 446 F. Supp. 3d 348, 364 (N.D. Ill. 2020) quoting Swanigan v. City of Chicago, 881 F.3d 

577, 583 (7th Cir. 2018). Thus, a plaintiff “who seeks injunctive relief may do so only upon 

alleging a ‘real and immediate threat’ of a future injury.” Cornucopia Inst. v. U.S. Dept. of Agric., 

560 F.3d 673, 676 (7th Cir. 2009). The Seventh Circuit has held the same requirements apply for 

declaratory relief, and therefore a plaintiff must also demonstrate a likelihood of immediate future 

harm, not simply exposure to past, unconstitutional conduct. Id.; Gilbert v. Illinois State Board of 
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Education, 2008 WL 4390150 at *6 (N.D. Ill., 2008) (finding a “federal court may not issue a 

declaratory judgment based on past illegal action that plaintiff is unlikely to face again.”). Indeed, 

it is axiomatic that “[p]ast exposure to illegal conduct does not itself show a present case or 

controversy regarding injunctive relief, however, if unaccompanied by any continuing, present 

adverse effects.” O’Shea v. Littleton, 414 U.S. 488, 495- 96 (1974). 

Lebamoff and Doust cannot satisfy the foregoing standing requirements at this stage of the 

litigation. There is no dispute that Lebamoff and Doust are no longer in the retail alcohol business, 

nor is there any dispute that they are barred from re-entering this business at any time in the near 

future. As such, Lebamoff and Doust do not face a real and immediate threat of a future injury 

caused by Illinois’ direct-shipping statute. Simic v. City of Chicago, 851 F.3d 734, 738 (7th Cir. 

2017) (affirming dismissal of a constitutional challenge because “a past injury alone is insufficient 

to establish standing for purposes of prospective injunctive relief”). Because there is no possibility 

of any concrete and particularized future harm to Lebamoff and Doust, their claims for injunctive 

and declaratory relief must be dismissed.  

Lebamoff and Doust also no longer have a personal stake in the outcome of this lawsuit 

that is capable of redress. Declaring Illinois’ direct-shipping statute unconstitutional or enjoining 

the Illinois Liquor Control Commission from enforcing that statute would have absolutely no 

impact on the (non-existent) businesses interests of Lebamoff or Doust, who are no longer in the 

retail alcohol business. Because this Court cannot grant Lebamoff or Doust any effectual relief, it 

does not have subject matter jurisdiction to rule on their moot claims. St. John's United Church of 

Christ v. City of Chi., 502 F.3d 616, 627–28 (7th Cir. 2007) (dismissing First Amendment claims 

as moot and noting that “[e]ven though someone may be affected by the [defendant's actions], that 

‘someone’ is no longer [the plaintiff], and it is well established that the ‘case or controversy’ 
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requirement applies to declaratory judgments, just as it applies to every other kind of litigation in 

federal court.”); Tobin for Governor v. Ill. State Bd. of Elections, 268 F.3d 517, 528 (7th Cir. 2001) 

(holding the plaintiff's claim moot because the declaratory relief requested “would have no impact 

on the parties to this suit”); Ostby v. Manhattan Sch. Dist. No. 114, 851 F.3d 677, 682 (7th Cir. 

2017) (dismissing discrimination claim as moot because the plaintiff “is no longer in first grade 

and is no longer subject to the challenged” rules).  

In sum, even if Lebamoff and Doust originally had standing to initiate the lawsuit, their 

claims for injunctive and declaratory relief are now moot. Evers v. Astrue, 536 F.3d 651, 662 (7th 

Cir. 2008) (claim becomes moot when plaintiff's legally cognizable interest in litigation ceases to 

exist or where court “can no longer affect the rights of the litigants in the case”). Lebamoff and 

Doust cannot claim any ongoing injury caused by the Illinois direct-shipping statute, nor would 

their challenge to that statute afford them any relief. As such, they lack standing and their claims 

should be dismissed.  

B. Plaintiffs’ Proposed Findings Of Fact And Conclusions Of Law Related To 
Lebamoff And Doust Should Be Stricken Pursuant to Rule 12(f). 
 

Various allegations in plaintiffs’ complaint and proposed findings of fact and proposed 

conclusions of law assert or rely on the assertion that Lebamoff and Doust are in the retail alcohol 

business. See Exh. E, SoF ¶¶ 2-9; ¶¶ CoL 3-4; Exh. A, ¶¶4-5, 16, 18-19. Those allegations and 

proposed findings are no longer true and will thus prejudice defendants and WSDI if introduced 

at trial. Accordingly, those untrue allegations and proposed findings should be stricken pursuant 

to Rule 12(f).  

Under Rule 12(f), the Court can strike “any insufficient defense or any redundant, 

immaterial, impertinent, or scandalous matter.” Fed. R. Civ. P. 12(f); Delta Consulting Grp., Inc. 

v. R. Randle Constr., Inc., 554 F.3d 1133, 1141 (7th Cir. 2009). A district court may strike an 
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allegation when it “bears no possible relation to the controversy” or when the allegations are 

“devoid of any factual basis.” Talbot v. Robert Matthews Distrib. Co., 961 F.2d 654, 664–65 (7th 

Cir. 1992); see also Anderson v. Bd. of Educ. of City of Chicago, 169 F.Supp.2d 864, 867–68 (N.D. 

Ill. 2001) (“[p]rejudice results when the matter complained of has the effect of confusing the 

issues”). Motions to strike are appropriate if they serve to expedite litigation. See Heller Fin., Inc. 

v. Midwhey Powder, 883 F.2d 1286, 1294 (7th Cir. 1989).  

Here, there is no dispute that certain of the allegations in plaintiffs’ complaint and proposed 

findings of fact and proposed conclusions of law rest on the now-incorrect assertion that Lebamoff 

and Doust operate retail liquor stores in Indiana. For instance, plaintiffs’ proposed findings of fact 

assert matters such as: 

• Lebamoff Enterprises, Inc., is an Indiana corporation that operates 15 wine retail stores in 
Fort Wayne, Indiana. Exh. E, SoF ¶ 2; 
 

• Joseph Doust is co-owner and operator of Lebamoff Enterprises. Exh. E, SoF ¶ 3; 
 

• Lebamoff carries some wines not available in Illinois. Exh. E, SoF ¶ 4; 
 

• Lebamoff maintains an Internet web site, has previously handled deliveries and shipping 
of wine that was purchased from its retail stores or ordered through national wine clubs, 
and intends to continue to do so. It would ship to Illinois if it were lawful to do so. Exh. E, 
SoF ¶ 6; 
 

• If allowed to ship wine from its Indiana location to Illinois consumers, Lebamoff 
Enterprises would collect and remit all taxes required under the terms of a license, verify 
the age of the purchaser, make its premises available to Illinois officials for inspection and 
audits, and consent to the jurisdiction of the Illinois Liquor Control Commission and 
Illinois courts. Exh. E, SoF ¶ 8 
 

• Lebamoff Enterprises, Inc., has standing. It has suffered an injury by being prevented from 
shipping wine to potential customers in Illinois, a benefit that in-state retailers enjoy. . . 
The cause of the injury is the law prohibiting an out-of-state wine retailer from shipping to 
Illinois consumers. The injury is redressable because the defendants may be enjoined from 
enforcing this ban, and Lebamoff will then be able to compete for business in Illinois. Exh. 
E, CoL ¶ 3 
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Plaintiffs are not permitted to introduce these untrue “facts” at trial, which should be 

stricken pursuant to Rule 12(f). Delta Consulting Group, Inc. v. R. Randle Const., Inc., 554 F.3d 

1133, 1142 (7th Cir. 2009) (trial court was “well within the discretion of the district court” to strike 

untrue allegations); Talbot, 961 F.2d at 665 (7th Cir. 1992) (district court properly struck 

allegations “devoid of any factual basis” under Rule 12(f)). Accordingly, to narrow the issue at 

trial and avoid confusion, plaintiffs’ allegations pertaining to Lebamoff and Doust owning and 

operating retail liquor stores in Indiana should be stricken.  

CONCLUSION 

 For the foregoing reasons, defendants and WSDI respectfully request that the Court enter 

an Order dismissing Lebamoff Enterprises, Inc. and Joseph Doust as plaintiffs in this litigation and 

enter an order striking paragraphs 4-5, 16, 18-19 of the First Amended Complaint as they pertain 

to Lebamoff and Doust, paragraphs 2-9 of plaintiffs’ Proposed Findings of Fact and paragraphs 3-

4 of plaintiffs’ Proposed Conclusions of Law. 

 
Dated: August 25, 2021    Respectfully submitted, 

By: /s/Richard J. Prendergast   By: /s/Michael T. Dierkes 
Counsel for Intervenor Defendant   Counsel for Defendants 
Wine and Spirits Distributors 
Of Illinois 
 
Richard J. Prendergast, Esq. 

 Michael T. Layden, Esq. 
 RICHARD J. PRENDERGAST, LTD.  
 111 W. Washington St., Suite 1100 
 Chicago, Illinois  60602 

(312) 641-0881 
rprendergast@rjpltd.com 
mlayden@rjpltd.com 

Michael T. Dierkes 
Mary A. Johnston 
Illinois Attorney General’s Office 
Assistant Attorney General 
100 West Randolph Street 
13th Floor 
Chicago, Illinois 60601 
(312) 814-3672 
michael.dierkes@ilag.gov 
mary.johnston@ilag.gov 
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CERTIFICATE OF SERVICE 
 
 Richard J. Prendergast, an attorney, certifies that he caused a copy of Defendants’ and 
Intervenor-Defendant’s Combined Motion to Dismiss Joseph Doust and Lebamoff 
Enterprises, Inc. as Plaintiffs Pursuant to Rule 12(B)(1) and Motion to Strike Certain 
Allegations of Plaintiffs’ Complaint, and Plaintiffs’ Proposed Findings of Fact and 
Conclusions of Law Pursuant to Rule 12(F) to be served upon all counsel of record, via the 
Court’s ECF system, on this 25th day of August, 2021. 
      

 /s/ Richard J. Prendergast 
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