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wholly-owned, indirect subsidiary of Wal-Mart Stores Texas, LLC. 
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ISSUES MERITING EN BANC CONSIDERATION 

Just two months after the Supreme Court reaffirmed that the dormant 

Commerce Clause “prevents the States from adopting protectionist measures,” 

Tennessee Wine & Spirits Retailers Ass’n v. Thomas, 139 S. Ct. 2449, 2459 (2019), 

the panel undermines three important Commerce Clause doctrines, contradicts 

Circuit and Supreme Court precedent, creates or deepens two circuit splits and 

breaks with the Court’s guidance in Tennessee Wine.   

This is a challenge to a Texas law banning so-called “public corporations” 

(any entity with more than 35 owners) from owning a “package store” (liquor store).  

Texas enacted the law right after this Circuit struck down Texas’s residency 

requirement, which had explicitly barred out-of-state firms from owning liquor 

stores.  Cooper v. McBeath, 11 F.3d 547 (5th Cir. 1994). 

The District Court (Pitman, J.) found that Texas’s ban was intended to block, 

and has successfully blocked, “the vast majority of potential out-of-state entrants [to 

the Texas retail liquor market] . . . while leaving undisturbed most potential in-state 

entrants.”  Wal-Mart Stores, Inc. v. TABC, 313 F. Supp. 3d 751, 774 (W.D. Tex. 

2018).  Because of the ban, ninety-eight percent of Texas’s liquor stores are Texan-

owned today, id. at 762-64, twenty-five years after this Circuit struck down Texas’s 

residency requirement in Cooper. 

The three issues meriting en banc consideration are:  
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1.  Whether a law’s “disproportionate burden” on out-of-state firms can 

ever qualify as a “discriminatory effect” for purposes of the dormant Commerce 

Clause.  The panel answered “no,” and held that no “discriminatory effect” is 

possible, no matter how burdensome the law, so long as the law applies equally to 

“similarly situated” in-state and out-of-state firms.  Op. 17-18.  That holding 

contradicts four other Circuits, which have found “discriminatory effects” when 

laws “disproportionately burden” out-of-state firms.  Family Winemakers of 

California v. Jenkins, 592 F.3d 1, 11-13 (1st Cir. 2010) (law barring large wineries 

from selling directly to consumers, but allowing small wineries to do so, caused a 

“discriminatory effect” because it “impos[ed] disproportionate burdens on out-of-

state” wineries); Cachia v. Islamorada, 542 F.3d 839, 843 (11th Cir. 2008) 

(ordinance barring “formula” restaurants caused a “discriminatory effect” because it 

“disproportionately targets restaurants operating in interstate commerce”); Cherry 

Hill Vineyards v. Lilly, 553 F.3d 423, 431 (6th Cir. 2008) (law barring wineries’ 

direct-to-consumer sales, except for “in-store” sales, caused a “discriminatory 

effect” because “most” out-of-state “in-store” sales were “economically and 

logistically infeasible”); Gov’t Suppliers Consolidating Servs., Inc. v. Bayh, 975 

F.2d 1267, 1279 (7th Cir. 1992) (law requiring garbage be shipped in “dedicated” 

trucks “discriminate[d] in practical effect” because “a significant number” of out-
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of-state truckers would be “unable to afford to dedicate their trucks to so limited a 

range of payloads”).  

2. The second issue for en banc consideration is whether a law’s disparate 

impact on potential out-of-state entrants is relevant to determining whether the law 

has a “discriminatory purpose.”  The panel answered “no,” holding that such 

disparate-impact evidence is irrelevant to determining the law’s purpose.  Op. 13-

14.  This is akin to holding, in a race-discrimination case, that near-perfect 

segregation (i.e., 98% of the schools’ children are white) is irrelevant.  The panel’s 

holding conflicts with the Supreme Court’s seminal Arlington Heights decision, 

which held that a law’s disparate impact on the protected class is the very first factor 

a court should consider when assessing discriminatory purpose.  Village of Arlington 

Heights v. Metropolitan Housing Development Corp., 429 U.S. 252, 266 (1977).  By 

breaking with Arlington Heights, the panel also breaks with Circuit precedent, which 

holds that the Arlington Heights factors should be used, in dormant Commerce 

Clause cases, to assess whether a law was enacted with a protectionist purpose.  

Allstate Ins. Co. v. Abbott, 495 F.3d 151, 160 & n.26 (5th Cir. 2007). 

3. The third issue for en banc consideration is whether the Texas ban’s 

disparate impact on potential out-of-state entrants triggers the separate dormant 

Commerce Clause “balancing” test of Pike v. Bruce Church, 397 U.S. 137 (1970).  

The panel answered “no,” and held that Pike requires additional evidence that the 
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ban affects “the flow of interstate goods.”  Op. 23 (emphases added).  No other circuit 

has limited Pike to “the flow” of “goods.”  This Circuit and at least four others have 

applied Pike to strike down laws, like the Texas ban, that disproportionately burden 

out-of-state sellers of goods and services, without requiring any additional evidence 

that those laws affected the “flow” of the “goods” themselves.  Fla. Transp. Servs., 

Inc. v. Miami-Dade Cty., 703 F.3d 1230, 1261 (11th Cir. 2012) (permitting process 

failed Pike because it “protected” local dockworkers and disproportionately 

excluded out-of-state dockworkers); Baude v. Heath, 538 F.3d 608, 612 (7th Cir. 

2008) (law barring wine wholesalers from shipping directly to consumers failed Pike 

because it disproportionately affected out-of-state sellers); Yamaha Motor Corp., 

U.S.A. v. Jim’s Motorcycle, Inc., 401 F.3d 560, 573 (4th Cir. 2005) (law allowing 

motorcycle dealerships to delay the opening of new dealerships by filing a “protest” 

failed Pike because it “impose[d] barriers to market entry” on “predominantly on 

out-of-state” sellers); R & M Oil & Supply, Inc. v. Saunders, 307 F.3d 731, 735 (8th 

Cir. 2002) (law requiring propane retailers to maintain a storage “tank” in the state 

failed Pike because it disproportionately burdened out-of-state sellers); Serv. Mach. 

& Shipbuilding Corp. v. Edwards, 617 F.2d 70, 76 (5th Cir. 1980) (worker-

registration scheme that applied to all “itinerant laborers,” regardless of domicile or 

home state, failed Pike because it disproportionately burdened out-of-state workers).   
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STATEMENT OF THE CASE 

After a week-long bench trial, the District Court (Pitman, J.) declared that 

Texas’s public-corporation ban, Tex. Alco. Bev. Code § 22.16, violates the dormant 

Commerce Clause.  The court explained its ruling in a detailed opinion.  313 F. Supp. 

3d 751. 

Relying on expert testimony, the District Court found that the ban “acts to 

block the vast majority of potential out-of-state entrants from the Texas market, 

while leaving undisturbed most potential in-state entrants.”  Id. at 774.  That is 

because “very few out-of-state firms with fewer than thirty-five shareholders are 

realistic potential entrants to the Texas market.  Expanding into even a neighboring 

state requires capital and scale.  Firms with the required capital and scale are almost 

always firms that have diffuse ownership.  It follows that the out-of-state companies 

that are most likely to enter the Texas retail liquor market—those with the necessary 

capital and scale—are the same companies that are blocked by the public corporation 

ban.”  Id. (citations to expert testimony omitted). 

The District Court also found causation: The “dominance of Texas-owned 

firms” in the Texas retail liquor market today “is the result of the challenged statute.”  

Id.   

Texas’s ban was “conceived, drafted, and supported” by the in-state 

association of liquor stores, TPSA, immediately after this Circuit’s Cooper decision, 
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“because the TPSA feared that Cooper would be applied to strike down the residency 

requirement for package store permits.”  Id. at 760.  When the Legislature enacted 

the ban at TPSA’s behest, lawmakers were “aware that, but for the Cooper . . . 

decision, the TPSA would not have suggested and supported the public corporation 

ban.”  Op. 9. 

The panel did not find error in any of these factual findings.  Id.; see id. at 13 

(affirming District Court’s finding that the ban has “had the ‘effect of barring nearly 

all out-of-state companies with the scale and capabilities necessary to serve the 

Texas retail liquor market’”).   

I. Discriminatory Effect 

The District Court agreed with Walmart that caselaw from the Supreme Court1 

and the First2 and Eleventh Circuits3 “all instruct that a law discriminates against 

interstate commerce if it has the practical effect of disproportionately advantaging 

in-state interests at the expense of out-of-state interests.”  313 F. Supp. 3d at 771.  If 

the District Court had applied this “disproportionate burden” test, then it “would 

easily” have found “a discriminatory effect” because “the ban’s effects are felt 

                                                 
1 Hunt v. Washington State Apple Advertising Comm’n, 432 U.S. 333 (1977). 
2 Family Winemakers, 592 F.3d at 4, 13. 
3 Cachia, 542 F.3d at 843. 
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disproportionately by out-of-state companies, which are largely barred from selling 

liquor in Texas.”  Id.    

But the District Court did not apply the “disproportionate burden” test.  

Instead, the District Court concluded that this Circuit has narrowed the test for 

“discriminatory effect.”  Id. (discussing Allstate and Ford Motor Co. v. Texas Dep’t 

of Transp., 264 F.3d 493 (5th Cir. 2001)).  According to the District Court, this 

Circuit’s “discriminatory effects” test can only be met if “the law differentiates 

between similarly situated in-state and out-of-state companies on the basis of the 

companies’ ties to the state.”  Id. at 772 (emphasis added).  The District Court 

conceded that this narrower test will rarely (if ever) be met unless the law also 

discriminates on its face against out-of-state firms.  See id. (“the clear implication” 

of Allstate and Ford is “that a finding of discriminatory effect requires something 

close to facial discrimination”).  The ban did not meet this Circuit’s narrower test, 

the District Court found, because the ban bars all public corporations, “whether or 

not they are based in Texas or owned by Texans.”  Id. 

The panel affirmed the District Court’s interpretation of the “discriminatory 

effects” test.  Op. 15-19.  Because “the public corporation ban treats in-state and out-

of-state public corporations the same,” the panel held that the ban did not have a 

“discriminatory effect.”  Id. at 18. 
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The panel admitted “tension” between this Circuit’s narrow “discriminatory 

effects” test and the Supreme Court’s recent opinion in Tennessee Wine.  Op. 19 

n.21.  In Tennessee Wine, the Court considered a law requiring liquor stores’ 

shareholders to be Tennessee residents.  The Court described this as a “blatant” 

violation of the dormant Commerce Clause because, “[i]n practice, this means that 

no corporation whose stock is publicly traded may operate a liquor store in the 

State.”  139 S. Ct. at 2457.  The “predominant effect” of excluding public 

corporations, the Supreme Court explained, was “simply to protect [in-state retailers] 

from out-of-state competition.”  Id. at 2476.  Even though the Texas public-

corporation ban has exactly the same “predominant effect” as that Tennessee law, 

the panel declined to follow Tennessee Wine.  Op. 19 n.21.   

II. Discriminatory Purpose and the First Arlington Heights Factor 
(Disparate Impact) 

The District Court separately analyzed the purpose of Texas’s ban by applying 

the factors set out in Arlington Heights—a case regarding racial discrimination.  This 

Circuit holds that these factors also apply in dormant Commerce Clause cases, to 

determine whether the law’s purpose was protectionism.  Allstate, 495 F.3d at 160 

& n.26. 

The first Arlington Heights factor is whether the challenged law has a 

disparate impact on the protected class.  429 U.S. at 266  (whether the “impact of 
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the official action . . . bears more heavily on one race than another”).  The District 

Court found that this “first factor” favored Walmart’s challenge because Walmart 

had proven disparate impact here: “[N]early all” potential out-of-state entrants are 

“barr[ed]” by Texas’s ban, while only a “handful of potential in-state entrants” are 

“barred.”  313 F. Supp. 3d at 767; id. at 762-64 (factual findings).  Based on other 

evidence, the District Court also found the other Arlington Heights factors are 

present.  Because Texas’s ban has a “discriminatory purpose” (protectionism) and 

cannot withstand strict scrutiny, the District Court struck down the law.  

The panel held that the District Court “misapplied the first Arlington factor,” 

and vacated the judgment.  Op. 13.  According to the panel, the Texas ban’s disparate 

impact on potential out-of-state entrants was not “relevant” to assessing 

“discriminatory purpose.”  Id.  

The panel conceded that its “application of the first Arlington Heights factor 

underscores why it is debatable whether [those] factors should be applied in the 

dormant Commerce Clause context.”  Id. at 14 n.11.  The panel further 

acknowledged that, under its (re)interpretation of the first Arlington Heights factor, 

“[g]ood drafting” of protectionist legislation will “render the first Arlington Heights 

factor hollow.”  Id.  That is because a cleverly drafted, facially neutral statute can 

“create an obvious and significant barrier against out-of-state economic actors” and 

      Case: 18-50299      Document: 00515098402     Page: 15     Date Filed: 08/29/2019



 10 
 

yet, under the panel’s test, that effect (that “barrier”) will not even be relevant to 

assessing the statute’s discriminatory purpose.  Id. 

III. The Pike “Balancing” Test 

The District Court determined that the Pike “balancing” test applies to Texas’s 

ban because of the ban’s “disparate impact” on potential out-of-state entrants.  313 

F. Supp. 3d at 773-74.  The ban fails Pike because its burden on interstate commerce 

“clearly outweighs” the hypothetical local benefit of making liquor more expensive 

and less available.  Id.  

The panel vacated and remanded for a determination of the ban’s “effect on 

the flow of interstate goods.”  Op. 23 (emphases added).  According to the panel, the 

ban’s practical effect of barring nearly all out-of-state retailers, and thereby 

“protect[ing] package stores owned by Texas residents from out-of-state market 

entrants,” Op. 22, does not itself trigger the Pike test without an additional showing 

of an “effect” on the “flow of goods.”  Id. at 23.  

ARGUMENT 

I. The Panel’s Narrow “Discriminatory Effect” Test Conflicts with Four 
Other Circuits and Merits En Banc Review  

The panel held that, because Texas’s ban applies to all public corporations 

(in-state and out-of-state), the ban therefore cannot have a “discriminatory effect” 

on interstate commerce.  Op. 18.  The ban’s practical, real-world effect (excluding 
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the “vast majority of potential out-of-state entrants,” while only barring “a handful 

of . . . in-state entrants,”  313 F. Supp. 3d at 763) is not relevant.  See Op. 17 

(disproportionate burden on potential out-of-state entrants is irrelevant, so long as 

“similarly situated” in-state and out-of-state firms are treated the same).    

This holding contradicts four other Circuits that have found a “discriminatory 

effect” even where, as here, a law treats “similarly situated” firms the same.  In those 

Circuits, the relevant test is whether the challenged law, as a practical matter, 

imposes a “disproportionate” burden on the class of potential out-of-state entrants 

that is greater than the burden borne by potential in-state entrants.       

In Family Winemakers, the First Circuit struck down a law allowing “small” 

wineries—whether located in-state or out-of-state—to ship directly to consumers, 

while forbidding “large” wineries from doing so.  592 F.3d at 4.  That law would 

have passed the panel’s test for “discriminatory effect,” because that law, like the 

Texas ban, treated “similarly situated” interests (small wineries and large wineries) 

the same, regardless of their location.  Yet the First Circuit found a “discriminatory 

effect” because, as a practical matter, the law “impos[ed] disproportionate burdens 

on out-of-state” wineries.  Id.  The First Circuit rejected the rule adopted by the panel 

here, under which “a favored group must be entirely in-state for a law to have a 

discriminatory effect on commerce.”  Id.  
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In Cachia, the Eleventh Circuit struck down an ordinance banning “formula 

restaurant” firms—regardless of those firms’ location.  542 F.3d at 843.  That 

ordinance would have passed the panel’s test, because it, like the Texas ban, treated 

“similarly situated” interests (“formula” restaurants) the same, regardless of whether 

they were based in-state or out-of-state.  Yet the Eleventh Circuit found a 

“discriminatory effect” because the ordinance “disproportionately targets restaurants 

operating in interstate commerce.”  Id.   

In Cherry Hill, the Sixth Circuit struck down a law allowing wineries to sell 

directly to consumers only if the sales took place “in-store.”  553 F.3d at 431.  That 

law would have passed the panel’s test, because it, like the Texas ban, treated 

“similarly situated” stores the same—all wineries were allowed to make “in store” 

sales, regardless of their location.  Yet the Sixth Circuit found that the law had a 

“discriminatory effect” because, as a practical matter, “most” of the potential out-

of-state sales were “economically and logistically infeasible.”  Id.; see also McNeilus 

Truck & Mfg., Inc. v. Ohio ex rel. Montgomery, 226 F.3d 429, 442-43 (6th Cir. 2000) 

(law discriminated “in effect” because “in-state dealers and remanufacturers benefit” 

to “the exclusion of” some “out-of-state remanufacturers”).  

In Government Suppliers, the Seventh Circuit struck down a law requiring 

that all garbage be shipped in “dedicated” trucks.  975 F.2d at 1279.  That law would 

have passed the panel’s test, because it, like the Texas ban, treated “similarly 
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situated” truckers the same, regardless of location.  Yet the Seventh Circuit found 

that the law “discriminate[d] in practical effect” because “a significant number” of 

out-of-state truckers would be “unable to afford to dedicate their trucks to so limited 

a range of payloads.”  Id.  

All of these Circuit opinions post-dated, and all but one of them discussed and 

distinguished, the Supreme Court opinion on which the panel primarily relied: Exxon 

Corp. v. Governor of Maryland, 437 U.S. 117 (1978).  The other circuits are correct.  

The panel misread Exxon.  

In Exxon, there was no disproportionate burden on potential out-of-state 

entrants because the Maryland law at issue was extremely narrow: it only barred 

“producer[s] or refiner[s]” of petroleum from operating a retail gas station.  Id. at 

119. That excluded just a handful of the many potential out-of-state entrants.  The 

(few) firms excluded by this law would “be promptly replaced by other interstate” 

firms who were not producers or refiners. Id. at 127. Here, by contrast, all entities 

with diffuse ownership are barred—every single firm with more than 35 owners.  

That is a much broader category of exclusion.  The ban excludes “nearly all out-of-

state companies with the scale and capabilities necessary to serve the Texas retail 

liquor market.” 313 F. Supp. 3d at 767.  “[W]ithout the public corporation ban, a 

substantially larger share of the firms participating in the Texas retail liquor market 

would be from out of state.”  Id. at 764.   
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The Texas ban, unlike the law at issue in Exxon, is not a limited exclusion of 

one, narrow category of potential entrants.  Instead, the Texas ban fits the exception 

reserved in footnote 16 of the Exxon opinion.  In that footnote, the Exxon Court 

cautioned that a “discriminatory effect” would be found where (as here) a state’s law 

causes a broad exclusion of out-of-state entrants: “If the effect of a state regulation” 

is to give local firms “a larger share” of the “total market,” the Court warned, then 

“the regulation may have a discriminatory effect on interstate commerce.”  437 U.S. 

at 126 n.16. 

Rather than Exxon, the apposite Supreme Court decision is Hunt, in which the 

Court struck down North Carolina’s grading system for apples.  432 U.S. at 350–51.  

That grading system would have passed the panel’s test, because it, like the Texas 

ban, treated “similarly situated” apple growers the same, regardless of where the 

apples were picked: Everyone had to comply with the system.  The Court 

nevertheless found that the system’s “practical effect” was to “rais[e] the costs of 

doing business in the North Carolina market for Washington apple growers,” who 

(unlike local growers) were “forced to alter their marketing practices in order to 

comply.” Id. at 351. 

If there were any doubt about the Supreme Court’s views, the recent decision 

of Tennessee Wine resolves it.  There, the Supreme Court stated that the 
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“predominant effect” of excluding public corporations is “simply to protect [in-state 

retailers] from out-of-state competition.”  139 S. Ct. at 2476.   

En banc rehearing is warranted to align this Court’s test for “discriminatory 

effect” with the decisions of every other Circuit that has considered the issue.   

II. The Panel’s Holding that Disparate Impact Is Irrelevant to Assessing 
Discriminatory Purpose Conflicts with Arlington Heights and Merits En 
Banc Review  

The improper purpose forbidden by the dormant Commerce Clause is 

protectionism, that is, the “aim[]” to “giv[e] a competitive advantage to” or to 

“promote” in-state firms “over out-of-state competitors.”  Tennessee Wine, 139 S. 

Ct. at 2470 (emphasis added).    

Such a “discriminatory purpose” is an alternative basis for applying strict 

scrutiny.  Bacchus Imports, Ltd. v. Dias, 468 U.S. 263, 270 (1984) (“either 

discriminatory purpose or discriminatory effect” can evidence “economic 

protectionism” (emphases added, citation omitted)).  Other Circuits have struck 

down protectionist laws solely because of their protectionist purpose, without 

making a separate finding of “discriminatory effect.”  S. Dakota Farm Bureau, Inc. 

v. Hazeltine, 340 F.3d 583, 595–96 (8th Cir. 2003) (striking down South Dakota law 

barring “corporations” from owning farms because of its “discriminatory purpose”); 

Waste Mgmt. Holdings, Inc. v. Gilmore, 252 F.3d 316, 345 (4th Cir. 2001).  
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This Circuit and the Fourth Circuit have held that the Arlington Heights 

factors should be used to evaluate a law’s protectionist purpose in a dormant 

Commerce Clause case.  Allstate, 495 F.3d at 160 & n.26; Waste Mgmt., 252 F.3d 

at 336.  Arlington Heights was a racial discrimination case, in which the developer 

of a low-income housing project challenged a local board’s refusal to rezone its 

property, claiming that the board’s purpose was to exclude racial minorities.   

The very first factor to be considered when assessing discriminatory purpose, 

according to Arlington Heights, is the law’s disparate impact on the protected class.  

429 U.S. at 266 (courts should consider whether the “impact of the official action 

. . . bears more heavily on one race than another”).  Although a law “will not be held 

unconstitutional solely because it results in a racially disproportionate impact,” id. 

at 265 (emphasis added), a disparate impact “may provide an important starting 

point” in assessing the law’s purpose, id. at 266.  

The panel erred badly by rejecting disparate impact as a relevant factor.  The 

error becomes even clearer if we imagine that this were a case about race.  Suppose 

Texas’s prior law, struck down in Cooper, had explicitly restricted liquor permits to 

white owners, rather than to in-state owners.  Suppose further that immediately after 

Cooper, Texas had enacted a package-store zoning law that, while facially neutral, 

resulted in continued 98% white ownership of liquor stores.  Wouldn’t the disparate 
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impact of that new zoning law be a relevant factor to consider, in assessing whether 

the Legislature acted with a discriminatory purpose?  Of course it would be relevant.   

The panel gives no reason why the purpose of racist laws (“aimed” to 

“promote” one race over another) should be assessed differently from the purpose 

of protectionist laws (“aimed” to “promote” in-state firms “over out-of-state 

competitors,” Tennessee Wine, 139 S. Ct. at 2470).  This Circuit’s precedent holds 

that the Arlington Heights factors should be used for both types of discrimination.  

Allstate, 495 F.3d at 160 & n.26.  And yet, contrary to Arlington Heights, the panel 

held that the Texas ban’s disparate impact on out-of-state entrants is not “relevant” 

to assessing the ban’s “discriminatory purpose.”  Op. 13.   

En banc rehearing is warranted to (re)align this Circuit’s precedent with 

Arlington Heights and restore the relevance of disparate impact. 

III. The Panel’s Holding that the Pike Balancing Test Applies Only to the 
“Flow of Interstate Goods” Conflicts with This Circuit’s and Four Other 
Circuits’ Precedents, and Merits En Banc Review  

The panel held that the ban’s disparate impact on out-of-state entrants does 

not trigger the Pike balancing test; rather, according to the panel, Pike requires 

evidence that the law has an “effect on the flow of interstate goods.”  Op. 23. 

The panel’s limitation of Pike contradicts this Circuit’s and four other 

Circuits’ precedents, which applied Pike to strike down laws that, like the Texas ban, 

have a disparate impact on out-of-state sellers of goods but do not affect the “flow 
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of goods.”  Serv. Mach. & Shipbuilding, 617 F.2d at 76; Fla. Transp., 703 F.3d at 

1261; Baude, 538 F.3d at 612; Yamaha, 401 F.3d at 573; R & M Oil, 307 F.3d at 

735.   

CONCLUSION 

This case should be reheard en banc because the panel’s opinion undermines 

three important dormant Commerce Clause doctrines, and in so doing creates or 

deepens splits of authority.   
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